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Valuation in the Supreme Court 
By ALFRED EVENS 
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Taney and Lincoln 
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Review of Recent Supreme Court 
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Death Taxes—Recent Statutory 
and Judicial Solutions of 
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Oxford and American Legal 
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Some PEOPLE SAVE 
FOR A RAINY DAY ... 


but you can save and look forward to a sunny 
day if you provide yourself with an Insurance 
Annuity 65 policy in THE TRAVELERS. 


Sunny days at age 65 are happy days when 
there’s a guarantee of a steady income that 
continues as long as you live. 


Further information about this splendid 
Life Insurance and Annuity contract may be 
obtained from any representative of THE 
TRAVELERS INSURANCE COMPANY. 
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Tue Trave ers Insurance Company Tue Traveters Inpemniry CoMPANY Tue Travecers Fire Insurance Compan! 
LIFE L. EDMUND ZACHER, PRESIDENT 


ACCIDENT Hartford, Connecticut 
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At its Delaware Offices The Cor- 
poration Trust Company maintains for 
the assistance of lawyers, in all mat- 
ters pertaining to Delaware corpora- 
tions, the largest and best equipped, 
as well as the most experienced, or- 
ganization of its kind in the state. 


Wilmington affords the best mail 
and railroad facilities in the state, 





while our own private motor car serv- 





ice makes the office of the Secretary 








THE COREORATION, 


TRUST COMPANY 


of State only an hour and a half away. 

When speed is desired in procuring 
the incorporation of a Delaware cor- 
poration this company effects com- 


120 Broadway, New York 
A ffiliated with 
Che Corporation Trust Company Spstem 


15 Exchange Place, Jersey City 
Combined Assets a Million Dollars 


Chicago, 112 W. Adams St. Philadelphia, Fidelity-Phila. Tr. 


Pittsburgh, Oliver Bldg. 


Washington, 815 ISth St. N. W. 


Los Angeles, Security Bldg 
Cleveland, Union Trust Bldg. 
Kansas City, R. A. Long Bldg 
San Francisco, Mills Bidg 
Atlanta, Healey Bldg. 


Cincinnati, Union Central Life Bidg 


Portland, Me., 281 St. John St 


Bld ig. 
Boston. Atlantic Nat'l Bk. Bldg. 
(The Corporation Trust, Inc.) 
St. Fed. Com. 
Detroit, Dime Sav. Bank Bldg. 
Minneapolis, Security Bidg. 
Baltimore, 10 Light Se. 
Camden, 328 Market St. 
Albany ‘Agency, 180 State 


St. 
Buffalo Agency, Ellicott Sq. Bldg. 
and 
The Corporation Trust Company 


7 West Tenth Street, Wilmington, Delaware 
38 Dover Green, Dover 


plete organization the same day papers 
are received at either its Wilmington 
or Dover office—and notifies counsel 
by wire. In the same manner this com- 
pany ascertains the availability of a 
proposed corporate name and advises 
counsel by wire within a few hours. 


Complete information as to costs or 
procedure, copies of precedents and 
forms, or any other information de- 
sired regarding incorporation in Dela- 
ware, will gladly be furnished without 
cost upon request to any office of this 
company. 
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America’s Ruling Cases 


Are to Be Found in 


UNITED STATES SUPREME COURT REPORTS 











The Complete Set of 279 Volumes of Original Official Edition (Reprint) Now Available 


Price 
Reduced 
from 


$800.% 
to 
$276.7! 





$52 


Down 
d 


$5.% 


Per 
Month 


Nothing like it 

ever offered in 

the history of 
Law Books 


Worth 
the Price 
as Rent 


CAUTION! 


in Compact Form Requiring Only Two Book Case Units 


Pb treet ee 


JUSSSTSETTT.... 
chide A - t+ + IPRAON IS 
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: era, y 
A verbatim Reprint of every Supreme Court De- 
cision on fine quality Bible paper. Legible print 
from new plates. Official pagination—not “star 
paged,” contained in Two Book Case Units. 


This is the only reprint of the Official Edition. 
Confuse it with any Cheap Edition of Unofficial Reports. 


DELIVERIES NOW BEING MADE 


Annotated 


The most val- 
uable and ex- 
haustive Anno- 
tations to 
United States 
Supreme Court 
Reports are 
contained in 
the Briefs of 
Counsel in this 
Official Edition 
Reprint. 


Think 
of it! 


31 Compact 
Books. 

2 Book Case 
Units. 
99c Per 
ume. 
$276.21 for 279 
Volumes. 





Vol- 


Do not 








Mail This Coupon Today 








The Banks Law Publishing Co. 
521 Fifth Ave., New York City 


Deliver to me carriage paid, a complete set of United States Supreme 
Court Reports, Official Edition Reprint, consisting of volumes 1 to 279 
Official Edition, in 31 books, at 99c per official volume, (279x99c—= 
$276.21). I agree to pay for said books as follows: $5.00 with order 
and $5.00 a month until entire amount has been paid. 

Also enter my subscription for advance parts and bound volumes of 
the Reports of the United States Supreme Court, to be delivered to me as 
issued, for which I agree to pay $6.00 per year. Continue my subscrip- 


tion until otherwise advised. 

All books delivered under this contract remain the property of yout 
company or your assigns, until same are paid for. In case of my failure 
to meet any one of said installments within 60 days after maturity, all 
of said installments remaining unpaid shall, at your option, immediately 
become due and payable. 

This order is subject to your approval. 
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annual conference on the day immediately preced- 
of the Bar As- 
sociation, presumably for the purpose of aiding the 
to that 
incongruities’ 


ing the annual meeting Missouri 
body 
the 
statutory law of the state, as provided in Sec. 2370, 
R. 1919. Needless to say, 


reform the results 


General Assembly by suggesting 


‘omissions, uncertainties and in 


as an aid to judicial 


have been rather meager and 


unsatisfactory. The appointment of the above com- 


mittees bespeaks recognition by this body, as well 


as by the Missouri Bar Association, of the existence 
of a real need that has thus far not been adequately 
The members of both committees feel that 


if the creation of a Judicial Council is recommended 


met. 


to the next General Assembly the council should 
will constructively and effec- 
tually meet Hence, they invite thought- 
ful discussion and criticism of the subject by the 


bar at this time to the end that well considered re- 


be such a body as 


real needs. 


ports may be finally made.” 


Pennsylvania's Third Judicial Conference 

ECOMMENDATION that an Act be passed 
authorizing the Supreme Court to make rules 
as it now does in equity, 
subject to certain provisions, the main 
features of the official report of the Third Judicial 
Conference of Pennsylvania, recently issued. The 
conference was held in Philadelphia on April 10 
and 11, and was presided over by Chief Justice 
Robert von Moschzisker. Of the 175 judges of the 
commonwealth 117 attended. 

The limitations under which the rule-making 
power to be case the legislature 
adopts the recommendation of the conference, are 
set forth in the following draft of the proposed Act: 

“Section rt. Be it enacted by the Senate and House 
of Representatives of the Commonwealth of Penn- 


in all proceedings at law, 


is one of 


exercised, in 


is 
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sylvania in general assembly met, and it is hereby 
enacted by the authority of the same, that the 
power and authority now vested in the Supreme 
Court of Pennsylvania to make rules of practice in 
equity proceedings is hereby extended to all actions, 
suits and proceedings at law, so that hereafter 
the Supreme Court may promulgate and enforce 
rules of practice and procedure to govern actions 
at law, either on the criminal or the civil side of 
the law, throughout the Commonwealth. Provided 
that the rules so adopted shall not be inconsistent 
with the statutory law, and provided further that 
before any rule is finally adopted and promulgated 
by virtue of the authority granted by this act, it 
shall first be submitted to the judges of the court 
or courts which will be affected by the proposed 
rule, and the rule shall not be adopted unless a 
majority of the judges of the court or courts to be 
affected shall favor it. The method of submission 
may either be by a vote at a conference of the 
judges duly called or by a vote taken by correspond- 
ence through the mail. The Supreme Court shall 
make such rules as may be necessary to govern 
the taking of such a vote. When a rule is adopted 
and promulgated it shall be binding upon all sub- 
ordinate tribunals administering the law, to which 
the rule may be applicable. Local courts may pass 
rules that are not inconsistent with those adopted 
by the Supreme Court. The promulgation of such 
rules by the chief justice of the Supreme Court 
shall be conclusive as to their formal adoption in 
accordance with the requirements of this act, and 





Delaware Corporations 


Assistance to Lawyers in Organization— 
Registration in Foreign States 


Digest of Law, including 1929 Amendments, with 

forms for incorporating. Also pamphlet on “Stock 

Without Par Value” under Delaware Law to lawyers 
on request. 





NEW EDITION 
With 1929 Amendments and Annotations to date 


DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


by Josiah Marvel 
Text of law fully annotated, with forms for in- 
corporating. Buckram bound 358 pages. Price 
$5.00 Postpaid. 
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any rule so promulgated shall be binding upon t! 
courts of the Commonwealth.” 

Among the other actions of the 
recorded in the report were the following: Approve: 
amendments to the Act regarding the mode o 
selecting and drawing jurors in and for the cit) 
of Philadelphia; deferred action on resolution fa 
voring repeal of law forbidding adverse comment 
by court or counsel on tailure of defendant on trial 
to offer himself as a witness, and also on anothe: 
resolution permitting the Commonwealth to present 
the fact that defendant is a professional criminal 
in its case in chief, whenever, in the opinion of the 
trial court, the police or court records sufficiently 
indicate the fact, and making such records admis 
sible in evidence, in the discretion of the trail judge: 
referred to committee for report at next conference 
resolutions that the right to separate trial of de- 
fendants jointly indicted for capital offenses should 
rest in the sound discretion of the trial court, and 
that the law should require the examination of 
prospective jurors on their voir dire to be conducted 
exclusively by the trial judge, subject to the right 
of counsel, after each examination, to suggest addi- 
tional questions to be put, in the discretion of the 
trial judge; disapproved of a proposal permitting 
appeals in all criminal cases, except capital cases 
and those where a constitutional question is in- 
volved, only after allowance thereof by a judge 
of the appellate court to which the appeal lies. 

The Conference approved a resolution limiting 
the time for taking appeals in criminal cases to 
three weeks, unless such time be extended during 
that period for an additional three weeks. How- 
ever, it rejected outright a resolution expressing 
the view that “the trial of criminal cases not involv- 
ing the high felonies, by a judge without a jury, if 
the accused voluntarily gives his consent thereto, is 
desirable and should be incorporated in our penal 
system,” in spite of a favorable committee report. 
It recommended the passage of an Act—a draft of 
which appears in the report—providing that in civi! 
actions at law in courts of first instance the right 
to a trial by jury shall be deemed “waived by the 
plaintiff in each case unless in his first pleading, 
and by the defendant unless within the time pro 
vided for his first pleadings, whether filed or not, 
he shall specifically state of record that he elects 
to have the case tried by a jury. The court by 
order duly filed may extend the time for such elec 
tion.” Section 2 of the same proposed measure con- 
tains the following significant provisions for ex- 
pediting procedure: “In trials without a jury the trial 
judge in addition to passing upon questions regarding 
the admission of evidence, may at the trial require 
either party to state of record what evidence he is then 
able to produce to sustain his contentions, in whole or in 
part, may require the other party to state what evidence 
he has then on hand in answer thereto and may limit 
the proofs accordingly ; he may also call expert evidence 
where technical questions are to be determined ; and in 
general shall actively control the proceedings so as 
to result in a just and speedy determination of the 
issues in the case.” 

A proposed Act regulating trial by jury in 
civil cases was also approved. It provides when- 
ever the jury shall render a general verdict in any 
civil action, it shall also, if so requested, find 
specially any relevant fact or facts by answering 
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to time, such a num! f active, practicing lawyers, 
is he may deem to attend and take part in 
the deliberations of the next judicial conference, 
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ts who have sued out an ap- 
’ On motion, 
a committee composed exclusively of Orphans’ 
Court judges was appointed, to which all matters 
touching the court or its business are to be referred. 
Other proposals presented to the conference were 
not acted on because of its policy of confining itself 
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The Publicity Cure for Crime 


lusua thod of enforce- 
minal law was adopted when 
mmission printed a definite 
known “gangsters” 

public enemies and invited the authorities to assist 
driving them out of the Certain news- 
aapers have supplemented this move by printing 
the list and, from time to time, photographs of 
those contains No such definite publicity 
f the ‘ters records entitle 
them to public enemies,” to be sub- 
ected to systemat d relentless police attentions, 
1as heretofore ittempted. In a statement 
published in connection with the list President 
Frank J. Loesch, of the Chicago Crime Commis- 
sion, stated the purpose of that body very plainly: 
It is “to keep the light of publicity shining on Chi- 
well known and notorious 
that they may be under con- 
stant observation law-enforcing authorities 
nd law-abiding cit s may be apprised of the hazard 
to be encountered in dealing with those who are con- 


tantly in conflict with the law.’ 


N wi aiding in the 
ment of the 
the Chicago Crime | 
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Economic Unwisdom of 


S. B. 4357 
N a to proposed S. B. 
4357, which seeks to take away from Federal Dis- 
trict Courts juris based on diversity of citi- 
venship, Hon. Edn Trabue of Louisville, 
Ky., among other tl! , stressed the economic un- 
visdom of such 
It would be most disastrous, he said, “to the 
indeveloped, or insufficiently developed sections of 


brief filed pposit 


our territory crying aloud for capital for develop 
ment, because whatever may be the opinion to the 
contrary, those having money to lend would in 
many, if not in most, cases decline to lend it to the 
citizens, corporations, or municipalities or sub- 
divisions of other States unless, in case of default, 
they could have recourse to the Federal Courts for 
the enforcement of their claims. In their judg- 
ment Federal Courts are, to a greater extent than 
State Courts, independent of local prejudices and 
influences and for this reason, and for the addi- 
tional reason that Federal judges have life tenure 
while the tenure of the State judges is generally 
insecure, there is, in their judgment, greater assur- 
ance of justice for citizens of other States in the 
Federal than there is in State Courts. It must be 
realized in all candor, that these considerations 
would greatly deter those having money to lend 
from investing it in States other than their own if 
the Federal Courts were deprived of the jurisdic- 
tion here proposed.” 

Mr. Trabue also pointed out that relief of con- 
gestion in the Federal Courts by this method might 
be accomplished at the expense of additional con- 
gestion in the State Courts—which the states might 
not find altogether to their liking. “Should the 
proposed repeal prevail,” he says, “the State Ju- 
diciary must be invoked to carry on the litigation 
which the Federal Constitution provided for—and 
the States might provide it or refuse to do so, at 
discretion. It was exactly this that the provision 
of the Constitution was meant to prevent. The 
State might object to a considerable body of liti- 
gation being poured upon its courts; or the State’s 
system of jurisprudence or practice might result 
in undue preference of debtors and undue discrim- 
ination against creditors——as instance the Stay 
Laws of Kentucky in the first quarter of the last 
century. The intent and purpose of the Constitu- 
tion and of the Act of 1789 might thus be thwarted. 
The Federal Government would be rendered by 
Congress dependent upon the State Governments 
for the litigation provided for the Federal Govern- 
ment by the Federal Constitution and the Judi- 
ciary Act of 1789. To this extent the functions 
which the Constitution provided for the Federal 
Government would be discarded by Congress, and 
the Federal Government made dependent upon the 
States.” 

The brief deals effectively with other points in 
connection with the proposed legislation. It was dis- 
tributed on the order of President Sims of the Asso- 
ciation and with the approval of its Committee on 
Jurisprudence and Law Reform, Paul Howland, Chair- 
man. 


Changes in New York Inheritance Laws 

HE Secretary of the Association of the Bar of 

the City of New York, Mr. Charles H. Strong, 
has prepared a statement calling attention of the 
New York Bar to the radical changes that will take 
effect on or before Sept., 1930, in the laws of in- 
heritance and the laws relating to inheritance taxa- 
tion of that state. Of the changes made by the 
revision of the Law of Estates in New York, men- 
tion of which appeared some time ago in the 
Journal, he says: 

“The new legislation has met with an almost 
unanimous approval by the bench and the bar. In 
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its more important aspects it recognizes the de- 
creased importance of real estate and the greater 
importance of personal property in modern life; it 
provides for the passing of both kinds of property 
to the same classes of beneficiaries in case of in- 
testacy; it abolishes the outworn rights of dower 
and curtesy; it prevents an unjust testator from 
leaving his wife destitute; it increases the authority 
and power of the representative of a decedent over 
his real estate and works many other changes more 
in keeping with the economic and social progress 
of the day than was the old system in vogue in this 
state for the past century. The Commission 
worked tirelessly in preparing its reports and legis- 
lation. It held hearings throughout the entire state 
and obtained by these sessions the reactions of both 
the urban and rural communities. The continuance 
of the life of the Commission will enable it, should 
the occasion arise, to correct any defect brought to 
its attention and to supplement, by appropriate 
legislation next year, any omissions of what should 
have been included in its program.” 

The life of the Commission responsible for this 
legislation has now been extended until March 1, 
1931, and the members already have a number of 
recommendations in mind which they feel should 
be considered carefully and embodied in the next 
report to be filed by the Commission, according to 
Mr. Strong. Among these are: The capacity of the 
wife to release directly to her husband her right of 
inchoate dower; the vesting of title to real estate 
in an administrator; the survival of actions for per- 
sonal injuries caused by negligence, and for dam- 
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ages for causing death, against the estates of de- 
ceased persons responsible therefor ; an amendment 
to section 21 of the Decedent Estate Law (which 
requires the will to be signed at the end) by pro- 
viding that the presence of dispositive or other 
testamentary words or directions, or the appoint- 
ment of an executor or trustee after the signa- 
ture, shall not invalidate that which precedes the 
signature; the expedition of the administration of 
estates and the expedition of the payment to 
legatees or distributees of their share of the estate 
within a period shorter than one year after the issu- 
ance of letters; a statutory provision to include in an 
action for death damages the expense of last illness, 
including reasonable value of physicians’ services and 
hospital expenses ; an amendment to the Domestic Rela- 
tions Law providing that, in the absence of natural 
children, one adopted child may inherit from another 
adopted child of the same foster pafent or parents 


Justice Story’s Bust Placed in Hall of Fame 

HE unveiling of the bust of Justice Joseph 

Story at the Hall of Fame of New York Uni 
versity was an event of great interest to the jurists 
and lawyers of America. It was one of nine busts 
unveiled on the 8th of May. The Bench is repre 
sented in the Hall of Fame by tables and busts of 
Marshall, Kent and Story, all of whom were chosen 
at the first election in 1900. These busts are admir- 
able works of art—the one of Chancellor Kent is 
by the late Edmond T. Quinn, while those of 
Marshall and Story are by Herbert Adams. 

The one of Marshall was the gift of the mem- 
bers of the Association of the Bar of the City of 
New York and was unveiled May 21, 1925, by W. 
W. Braxton, great-grandson of the Chief-Justice. 
A tribute was paid to Marshall over the radio from 
Washington by Chief Justice Taft and the address 
was given by Hon. John W. Davis, former Ambas- 
sador to Great Britain and former President of the 
American Bar Association. 

The bust of Kent was unveiled on the 12th of 
May, 1926. It was the gift of the New York State 
Bar Association and was unveiled by Mrs. Fred- 
erick Knowlton, granddaughter of the Chancellor, 
and an address of tribute, written by Hon. Alton B. 
Parker, who died shortly before the ceremonies, 
was read by Hon. Samuel H. Ordway, formerly 
Justice of the Supreme Court in New York. 

The ceremonies in the unveiling of the bust of 
Story were also distinguished. The bust is the 
gift of American jurists and lawyers and was un- 
veiled by the Hon. Martin T. Manton, of New 
York, Senior Circuit Judge, U. S. Circuit Court 
of Appeals. Hon. John Bassett Moore, member of 
the Permanent Court of Arbitration at the Hague, 
and formerly Judge of the Permanent Court of In- 
ternational Justice, spoke in the following terms 
of the Justice: 

“It was, or should have been, easy to agree 
that the bust of Joseph Story should have a place 
among the representatives of jurisprudence in the 
Hall of Fame. Had his bust been omitted, it 
would, like the images wanting to the Roman pro- 
cession, have been conspicuous by its absence. 

“Born at Marblehead, in Massachusetts, on Sep- 
tember 18, 1779, Story lived in the formative period 
of American political and legal institutions; and 
from his precocious appearance on the public stage 
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until his death, in 1845, he incessantly labored to 
contribute to their development. The range of his 
activities was extraordinary. He was admitted to 
the bar, at Salem, in 1801. Engaging also in poli- 
tics, he entered the Massachusetts legislature in 
1805; and in the same year he published his first 
law book, an annotated selection of pleadings in 
civil actions. From the Massachusetts legislature 
he passed to the Congress of the United States. 
In 1820 he was a member of the convention for 
the revision of the constitution of his native state. 

“Meanwhile, in 1811, at the unprecedently early 
age of thirty-two Story was appointed an Associate 
Justice of the Supreme Court of the United States, 
and, among all those who have held that position, 
none has contributed more copiously or more 
learnedly to the jurisprudence of that exalted 
tribunal. His opinions in the Supreme Court fill 
an important part of thirty-four volumes of its re- 
ports, to say nothing of his judgments and charges 
in the circuit court. Moreover, from 1829 to the 
end of his life, as Dane Professor of Law in 
Harvard College, he expounded legal principles to 
the youth of the land. But his capacity evidently 
expanded with the strain put upon it; for, while 
performing his duties as a judge and as a teacher, 
he poured forth legal treatises of prodigious and 
varied learning, not only in the domain of private 
and of public law, but also in the sphere of general 
and international jurisprudence. In quick succes- 
sion there appeared his Commentaries on the Law 
of Bailments, with illustrations from the civil and 
foreign law, in 1832; on the Constitution of the 
United States, in 1833; on the Conflict of Laws, 
Foreign and Domestic, the first original work of 
its kind in English, in 1834; on Equity Juris- 
prudence, as administered in England and Amer- 
ica, in 1836; on Equity Pleadings, in 1838: on the 
Law of Agency, in 1839; on the Law of Partner- 
ships as a Branch of Commercial and Maritime 
Jurisprudence, in 1841; on the Law of Bills of Ex- 
change, Foreign and Domestic. in 1843; and on the 
Law of Promissory Notes, in 1845. Of the Equity 
Jurisprudence, which is still in daily request at 
the law libraries, the fourteenth American edition 
appeared as late as 1918, while a new edition ap- 
peared in England in 1920. The Equity Pleadings 
reached a tenth American edition in 1892; the Law 
of Agency a ninth, in 1882; the Law of Bailments 
also a ninth, in 1878. The rest have run through 
numerous editions, the smallest number being 
four, in the case of the treatises on Bills of Ex- 
change and Promissory Notes. An abridged but 
copiously annotated edition of his commentaries 
on the Constitution was published in French, at 
Paris, in 1843; and in Spanish, in Mexico, in 1879. 
His treatise on Bills of Exchange was published in 
German, at Leipzig, in 1845. In the catalogue of 
the Harvard Law Library of 1909, the enumera- 
tion of his writings and their various editions fills 
six pages. 

“In spite of the necessitous demand of prac- 
ticing lawyers for works containing citations of the 
latest decisions, the treatises of Story are still 
held in the highest esteem as legal classics, while 
many of them are constantly consulted and studied 
as repositories of learning and as models of 
luminous exposition of legal principles. Thus, 
while hardly exampled in quantity, they have, by 
reason of their exceptional quality, survived to 








justify his past renown. In this real sense 
bust of Story speaks to us today as that of a livin, 
jurist.” 

It is also a matter of interest that among t! 
names which have been placed in the Colonnad 
of the Hall of Fame is that of Rufus Choate, tl 
great advocate. 

The tablets now number 65 and, with the cer 
monies of May 8&8, there is now a bust above ea 
name. 

The seventh quinquennial election for n¢ 
names Occurs during the present year on the lst 
of October. These names are chosen by a Colleg: 
of Electors consisting of 106 distinguished men and 
women representing every State in the Unio: 
Among the names which are now being considered 
is that of Judge Thomas M. Cooley of Michigan 
No candidate is eligible until 25 years after death 





Linthicum Foundation Prize Awarded 


N Wednesday, June 11, 1930, at the annual 

meeting of the alumni of the Northwestern 
University School of Law, held at Chicago, the an 
nouncement was made that the Charles C. Linthi 
cum Foundation had awarded the sum of One 
Thousand Dollars and a bronze medal to Richard 
Spencer, member of the Chicago Patent Bar, fo: 
a monograph entitled “A Complete Program fo: 
the Improvement of the United States Patent Law 
System.” Second prize of One Hundred Dollar's 
and honorable mention went to Mr. John F. Robb, 
of the Cleveland Bar. 

Charles C. Linthicum (1857-1916), a graduat: 
of the School in 1882, President of the Patent Law 
Association of Chicago in 1899, and counsel in 
Patent Law for the United States Steel Corpora 
tion, was for twenty years lecturer on Patent Law 
in the School of Law. The Charles C. Linthicum 
Foundation, given in his honor, is applicable to the 
general purpose of cultivating research, study and 
instruction in the fields of the law of patents, trade 
marks, copyright, or other topics of the law invol\ 
ing the development of trade, industry, and com 
merce; and specifically by means of the delivery 
of lectures or other form of instruction; the publi 
cation of meritorious essays, monographs, or books ; 
the aid of research or preparation for publication, 
and the award of prizes to meritorious essays 
monographs, or books, already written or pub 
lished. 

The subject for the award in 1927 was. “The 
Law of Radio Communication” and the prize was 
awarded to Stephen Davis, Esq., member of th« 
bars of Oklahoma and New York, and former! 
Solicitor to the United States Department of Com- 
merce. 

The subject in 1929 was “Scientific Property” 
and the award was granted to John Hamson, Esq.., 
of London, England. 





Annotation of the Restatements in Missouri 

S a result of recent conferences between repre 

sentatives of the Missouri State Bar Associa 
tion and the deans of the three leading law schools 
of that state an organization for annotation of the 
restatements of the law of the American Law In 
stitute has been perfected 

At its last annual meeting the Bar Associatior 
made an appropriation of $3,000 for the work for 
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New $5,000,000 Civil Courts Building in St. Louis. At the 
dedication ceremony, recently held, Associate Justice Pierce 
Butler of the United States Supreme Court was the princi- 

pal speaker. Keystone View Co. 


capable discharge of the duties of that important posi- 
tion for many years easily made him one of the best 
known district judges in the country. At the 
moment of his death his name was being urged on 
President Hoover for appointment to the Circuit 
Court of Appeals at New Orleans, since Congress had 
passed the special act to give this court an additional 
member. He was a member of the Southern Presby- 
terian Church, a Mason and an Elk, and a member of 
the Kappa Sigma College fraternity. 

We can do little more here than record his pass- 
ing and our sense of the real loss to the Bench and to 
his profession 

Ropert E. L. SANER. 

Dallas, Tex., July 8 


Binder for Journal 


On page VIII of this issue will be found an advertise- 
ment of what we regard as a satisfactory binder for the 
Journal. The price is $1.50, which includes shipping 
charges. Please send check with order to Journal’s new 
address, 1140 North Dearborn Street, Chicago. 
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The Preparation 


WILLS AND TRUSTS 


(Second Edition) 
by 
DANIEL S. REMSEN 


of the 
New York Bar 


in Collaboration with R. H. Burton-Smith and Gerard T. Remsen 


A Work of Preventive Jurisprudence 
Designed to Assist 
the Busy Lawyer in 
Preparing 


Better Wills and Trusts 


CONTENTS: 


Part I: The substantive law of wills and trusts. 

Part II: A thorough discussion of the best practice in drafting dis- 
positive and administrative clauses for Wills, Testamentary Trusts, Living 
Trusts, Insurance Trusts, and Charitable Trusts, including Community 
Trusts and The Uniform Trust for Public Uses, with over 125 forms for 
detached clauses and complete instruments. 

Part III: Plans and extracts from masterpieces of testamentary and 
living trusts. 

In one large Royal Octavo Volume. Price—$20.00 delivered. 


NOTE: The First Edition (1907) has been in constant demand and gen- 
erously commended for its usefulness. A new and enlarged edition is now 


presented. 
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VALUATION IN THE SUPREME COURT 





Theory of Valuation 
Ames in 189, 
Parties 


of Public Utility for Rate-Making Purposes Announced in Smyth vs. 
Effect of Changing Economic Conditions on Views of Interested 
Consistent Adherence of United States Supreme Court to Announced 


le of Valuation—The O’Fallon Decision Simply Reaffirms T’1is 
and Declares No New Law 





By ALFRED EVENS 
fessor of Law of the University of Indiana 


HE O'Fallon sion is 

months old 

tles of “repr 
the devotees of “prudent 
sufficiently 
appreciate that neit 
decision.* 

The O’Fallo: sion declares no new law. Yet 
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than twelve 
ups the exuberance of the apos- 


now more 
cost and the depression of 
investment” cost have both 
to normal to now 
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emseives 


won a victory 


it is one of great 
consequences 

In 1897, 
\mes,? the 
valuation of a railt 
ing purposes requi! by 
of the Federal ( 
case was almost 
the midst of the 


quoted decision of Smyth v. 
ourt announced the theory of 
a public utility for rate mak- 
the Fourteenth Amendment 
ublic interest in that 
» O'Fallon case. In 
conomic depression 
of the last decade t century the State of Nebraska 
sought relief by passing a law fixing maximum freight 
rates. The stockholders of various railroads affected 
filed suits questioning the constitutionality of the act. 
It was the cont f the plaintiffs that this act 
violated the due pt clause of the Fourteenth 
Amendment. T termination of this question in- 
volved as a consideration of prime importance the 
adoption of a< 


| genera 


eory for ascertaining the values 
of the railroads involved for rate making purposes. 
The economic ressi distress at that time 
1893 great. Many 
interested in the con- 


(the act was pass was very 
public spirited met re deeply 
troversy. William nnings Bryan attorney 
for the defense in t ind with characteristic vigor 
presented the “people’s” cause against the railroads. 
The several suits lidated. The parties pre- 
sented their views on the rrect theory of valuation 
with great earnestness and with some sj] The Su- 
preme Court, after matut onsideration, announced 
the principle governi 1 of a railroad or a 
public utility prope for rate making purposes which 
has which was re- 
affirmed in the 
It is interestir 
volving ascertainment of value he 
parties have changed with changing economic condi- 
tions. In Smyth . Bryan, on behalf of 
the public, insist: much earnestness as the 
utility lawyer of the last decade, on the cost of repro- 
duction as the infallil rule for ascertaining value. 
He argued “that the present value of the roads, as 
measured by the cost reproduction, is the basis upon 
which profit should computed The ordinary 
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positions of 


1. St. Louis & T Ry al v. United 
U. S. 461, 49 S. Ct 384 
2. Smyth v. Ames, 169 | : 6. 18 § ‘. 466 


States et al, 279 


business man cannot avail himself of watered stock or 
fictitious capitalization, nor can he protect himself 
from falling prices. (Our italics.) If his property 
rises in value, he profits thereby; so do the owners 
of a railroad under similar conditions. If his prop- 
erty falls in value, he loses thereby ; so must the owners 
of a railroad under similar conditions, unless it can 
be shown that railroad property deserves more pro- 
tection than other forms of property.’’* 

On the other hand the stockholders of the rail- 
roads contended “that a railroad company is entitled 
to exact such charges for transportation as will enable 
it, at all times, not only to pay operating expenses, but 
also to meet the interest regularly accruing upon all its 
outstanding obligations, and justify a dividend upon 
all its stock.”* In other words, the stockholders con- 
tended for a valuation for rate making purposes equal 
to their outstanding stock and interest bearing obliga- 
tions upon the assumption that this sum fairly repre- 
sents the cost of the property. To support this view 
great importance was placed on original cost of con- 
struction of the railroads at the high prices following 
the Civil War. 

The court held that the constitutional guarantee 
to the railroad was a fair return on “the fair value of 
the property being used by it for the convenience of 
the public.’”® The court further pointed out that a 
“fair value” could not be ascertained by either the 
formula of cost of reproduction alone or by the ascer- 
tainment of the sum total of the outstanding stocks 
and bonds of the railroads. The court recognized cost 
of reproduction, the amount of outstanding stocks and 
bonds, and the original cost as competent evidence as 
to value but held that other competent evidence bear- 
ing on value must likewise be considered. The court 
further held that in arriving at fair value not only all 
relevant evidence should be considered but that each 
factor should be given such weight, as under the cir- 
cumstances of the cause under investigation, it was 
entitled to receive. 

The court enumerated various types of evidence 
that should be given consideration in ascertaining value, 
namely: (1) original cost of construction, (2) 
amount expended in permanent improvements, (3) 
amount and market value of bonds and stock, (4) 
present as compared with original cost of construc- 
tion, (5) probable earning capacity of the property 
under the rate in question, and (6) the sum required 
to meet operating expenses. The court also points out 
that the above list of matters to be given consideration 
is not intended as all inclusive and is not intended to 


8. 169 U. S. 466, p. 489-90. 
4. 169 U. S. 466, p. 548. 
5. 169 U. S. 466, p. 546. 
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exclude other relevant evidence as to value. The court 
holds that each matter above enumerated is to be given 
such consideration and weight as may be “just and 
right” under the circumstances of each case.° 

The court does not attempt to circumscribe the 
honest. judgment of the trying tribunal by any hard 
and fast formula telling how much weight must be 
given to any particular character of evidence. All 
competent evidence must be received and all evidence 
must be given such weight as under the circumstances 
of the case under investigation is “just and right.” 

For thirty-two years the Supreme Court has con- 
sistently, we submit, adhered to the principle of valua- 
tion declared in Smyth v. Ames. It has cited this case 
with approval no less than thirty times in a period of 
thirty years. In the O’Fallon decision it has reaffirmed 
this principle. 

For several years following Smyth v Ames, at- 
torneys for the public continued, it seems, to press 
reproduction costs as the prime factor in valuation 
and the utilities continued to insist primarily upon 
original cost and the amount of outstanding bonds 
and stock." The Supreme Court has consistently 
pointed out that, while these matters were proper evi- 
dence, each to be given such consideration as was fair 
to both the utility and the public under all the facts 
and circumstances developed in the case under investi- 
gation, yet the question for determination was the fair 
value of the property used for the public at the time 
under investigation, not its cost at some time in the past. 

So long as prices were depressed and the cost of 
reproduction remained less than the original cost or 
the outstanding amount of bonds and stock, the repre- 
sentatives of the public continued to urge cost of re- 
production as the prime factor in valuation, and the 
representatives of utilities and railroads opposed this 
contention, insisting upon original cost or the amount 
of outstanding bonds and stock as the controlling 
factor. 

As the country recovered from the economic de- 
pression of the last decade of the nineteenth century, 
the excess of prices at the time of construction over 
the prevailing construction prices for current work 
disappeared and in some cases there was a shifting of 
the balance on the opposite side. Naturally, the utilities 
and railroads became less bitter in their opposition to 
reproduction costs as a dominant factor in valuation. 
They were willing to concede to the public representa- 
tives a point which gave to these officials the satisfac- 
tion of victory, and which cost the companies nothing. 
There followed a period in which prices were substan- 
tially normal. There was not the great disparity be- 
tween prices ‘at the time of construction and at the 
time of the valuation. Consequently there was not 
the same motive of self-interest to arouse the bitter 
controversy present in Smyth v. Ames. 

Furthermore, records of original costs were defec- 
tive and in many cases the ascertainment of original 
construction costs was an impossibility. The result 
was a practical one rather than a legal one, namely, for 
many years the cost of reproduction was largely re- 
sorted to by commissions (the utilities acquiescing 


6. 169 U. S. 466, p, 547. 

7. San Diego L. & T. Co. v. National City, 174 U. S. 739, 19 
S. Ct. 804; San Diego L. & T. Co. v. Jasper, 189 U. S. 439, 23 S. 
Ct. 571; Stanislaus Co. v. San Joaquin ete. Co., 192 1 S. 201, 24 
S. Ct. 241. 








therein) as a means of arriving at value for rate mak 
ing purposes. 

So long as the economic development of the coun 
try proceeded along normal lines, self-interest, the 
parent of economic controversies, found no substantial 
advantage in advocating either original cost or repro 
duction cost as a dominating factor in valuation. The 
interest of the contending parties was, therefore 
diverted for the time being from the main controversy 
between original cost and reproduction cost. Both 
exercised their ingenuity in attempting to inject or 
exclude the consideration of some particular factor or 
factors in determining value in the particular case 
under investigation. 

After the decision in Stanislaus Co. v. San 
Joaquin,’ decided in 1904, the utilities seemed not to 
have seriously urged in the Supreme Court original 
cost as the dominant factor in valuation. From time 
to time in particular cases the amount of outstanding 
stocks and bonds seems to have been rather faintly 
urged, but the main controversies largely centered 
around collateral questions which were equally applica- 
ble under the reproduction theory or the original cost 
theory. 

For a time valuation cases were tried largely on 
minor issues. Such questions as the following occu- 
pied the attention of the court: (1) may a percentage 
reduction made by the utility for prompt payment of 
bills be subtracted from the estimated income to the 
end that the rate may thereby be increased ;* (2) ques 
tions as to depreciation ;” (3) may good will be cap 
italized ;** (4) may franchises be capitalized;** (5) 
may going concern value be considered in fixing value 
for rate making purposes ;’* (6) may past losses be 
capitalized ;** (7) to what extent may income taxes 
be deducted from the gross earnings to arrive at net 
earnings for use in rate making ?** 

The Minnesota Rate Cases,’® decided in 1913, it 
is true, did present a rather lively scrimmage between 
the theory of original cost and reproduction cost, but 
the scrimmage was on a limited scale, being largely 
confined to the valuation of naked land. The land 
values of the railroads in question and particularly 
their terminal lands in the large cities of Minneapolis, 
St. Paul and Duluth had enormously increased in value 

The Attorney General of Minnesota advanced the 
argument that the basis upon which rates should be 
fixed “is limited to the investments of the corpora- 
tion.” *7 

On the other hand, the railroads sought to apply 
the reproduction idea to naked land values and in doing 
so asked for (1) allowances for so-called “railway 
value” over and above the value of similar land in the 
vicinity, (2) allowances for “conjectural cost of acqui- 
sition and consequential damages,” (3) allowance for 
engineering, superintendence, legal expenses, contin- 


8. Stanislaus Co. v. San Joaquin etc. Co., Supra 

9. Knoxville v. Knoxville Water Co., 212 U S. 1; 29 S. Ct 
148; Cedar Rapids etc. Co. v. Cedar Rapids, 223 U. S. 655, 32 5 
Ct. 389. 

10. Minnesota Rate Cases, 230 U. S. 352, 33 5S. Ct 729, 48 
L. R. A. (n.s.) 1151; Knoxville v. Knoxville Water Co., Supra. 


11. Wilcox v. Consolidated Gas Co. 212 U. S. 19, 29 S. Ct. 1 
48 L. R. A. (ns.) 1134; Des Moines Gas Co. v. City, 238 U. S. 153, 
35 S. Ct. 811. 
12. Wilcox v. Consolidated Gas. Co., Supra; Cedar Rapids Gas 
light Co. v. Cedar Rapids, Supra; Des Moines Gas Co., v. City, Supra 
18. Des Moines Gas Co. v. City, Supra. 
14. Galvestan E. Co. v. Galveston, 258 U. S. 388, 42 S. Ct. 351 
15. Galveston E. Co. v. Galveston, Supra. 
A. (n,s.)_1151, Am Cas. 1916A 18. eg 
16. Minnesota Rate Cases, 230 U. S. 352, 33 S. Ct. 729, 48 L. R 
17. 48 L. R. A. (ns.) 1151, p. 1153. 
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tion for the public at as low a rate as possible. To 
do this requires a low valuation. The theory of valua- 
tion advocated by them has been, whether in times of 
depression or inflation, merely a means to this end. 

This process of conversion of the representatives 
of the public from ardent reproduction cost advocates 
to ardent prudent investment advocates was, of course, 
a gradual process corresponding fairly closely to the 
mounting construction prices which followed the in- 
dustrial depression of the 90’s and which preceded the 
world war. As early as Wilcox v. Consolidated Gas 
Co., decided in 1909, Mr. Alton B. Parker, who acted 
as an attorney for New York City, foresaw the shift- 
ing of interests and on behalf of the public advanced 
the prudent investment theory.”* 

On the records of the Supreme Court, Mr. Bryan, 
the super-champion of the people for a quarter of a 
century, was the father of the reproduction cost theory 
as the measure of value for rate making purposes. 
Mr. Parker, a conservative lawyer, was one of the 
first advocates of, if not the father of, the prudent in- 
vestment theory. May not this fact furnish food for 
thought to those, on both sides of the controversy, 
who are now finding fault with the Supreme Court's 
decisions on valuation ? 

With equal disregard for theoretical consistency 
in their views on valuation, the representatives of the 
utlities and railroads conceived it to be their main prom- 
lem to secure as high rates for the service of their com- 
panies as the trafhc would bear. To accomplish this 
result required high valuations. The theory of valua- 
tion adopted by them was a means to this end. 

Both sides, therefore, have been consistent in pur- 
suing the main end, namely, economic advantage, and 
have demonstrated the very human quality of giving 
to themselves little worry because they have changed 
fronts to attain the desired end. 

Modern living conditions have made the cost of 
gas, electricity, water and transportation matters which 
touch and vitally concern the entire public. Valuation 
of utilities and railroads (a subject practically non- 
existent to the lawyer and economist of half a cen- 
tury ago) has become a subject for major consideration 
in both fields. Since 1900 more than fifty cases in- 
volving the valuation of a utility or a railroad have 
reached the Supreme Court of the United States for 
decision. The number of such cases decided by lower 
Federal courts, state courts and commissions is legion. 
Much ‘has been written by students both of law and 
economics on this subject. Much has been written 
by the attorneys of actual litigants. It is unfortunate 
that so many of these writers have been led into errors 
as to what the Supreme Court has actually held to con- 
stitute the true measure of value for rate making pur- 
poses. The very bitterness of the controversy and the 
earnestness with which litigants have in recent years 
urged their theories as the only correct theories of 
valuation have, it appears, led some to assume that the 
question to be decided is the relative merits of original 
cost (or some modification of that theory, such as 
historical cost or prudent investment cost) and repro- 
duction cost. Much learning has been expended in 
arguing this question. From an examination of the 
decided cases it would appear that in no case from 
Smyth v. Ames to the O’Fallon case has a majority 
of the Supreme Court even intimated that either of 


23 Wilcox v. Consolidated Gas Co, 212 U. S. 19. 
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these theories of valuation could be used as a sole 
means of ascertaining value. 

Again the desire for an easily applied rule of law 
instead of a principle of law has led some who cor- 
rectly understood the decisions of the Supreme Court 
to criticize these decisions and to demand a simpler 
and more easily applied rule than the principle an- 
nounced in the case of Smyth v. Ames. While the 
writer entertains some skepticism on the subject of 
making simple, to the extent maintained by some of 
these writers, the determination of so complicated 
question as the ascertainment of the value of a great 
railroad system, he nevertheless recognizes that con- 
structive criticism is the beginning point of progress. 
He believes that intelligent criticism of this character 
has already brushed away some cobwebs, and has been 
of assistance to the courts in approaching valuation 
problems more intelligently. To illustrate, the criti- 
cism of Justices Brandeis and Holmes in the dissent- 
ing opinion in the Southwestern Bell Telephone Case** 
of an unintelligent attempt to make some kind of a 
composite hodge-podge out of the evidence on the va- 
rious factors required to be given consideration in 
Smyth v. Ames has, we believe, caused the courts to 
re-examine the principle declared in that case. The 
holge-podge application so criticized has been, we think, 
somewhat reduced and the intelligent re-examination 
has demonstrated that the decision does not require 
a composite hodge-podge at all. The requirements 
of that decision are that all competent evidence of 
value be received and that each bit of such evidence 
be given such consideration as under all the circum- 
stances of the case under investigation is “just and 
right.” This is but the elemental rule as to receiving 
and weighing evidence in any litigation. 

It may be under the circumstances disclosed by 
the evidence in a particular case that the original cost 
less depreciation is a fair measure of present fair 
value. It may be, as the Supreme Court said in the 
Indianapolis Waterworks Company Case,” that under 
certain conditions reproduction cost less depreciation 
furnishes a fair measure of value. It may be under 
the facts shown in one case a valuation for taxation 
purposes is important evidence of value*® and under 
the facts shown in another case such valuation has prac- 
tically no probative worth.” In other words, Smyth 
v. Ames does not require that a valuation be made by 
ascertaining value by means of various formule, adding 
these values together and dividing by the number of 
component valuations in order to get an average which 
is called fair value. Neither, does it attempt to say 
that the weight to be given to any one factor shall 
in all cases be in any definite ratio to any other factor. 
It recognizes that the weight which should be given 
to any evidence in for reaching value varies as the 
conditions vary. It requires the consideration of all 
competent evidence but it requires the valuing tribunal 
to give to each piece of evidence such consideration, 
and only such consideration, as is “just and right” 
under the facts in that case. 

It must be noted, however, that the requirement 
of Smyth v. Ames is not that evidence which under 
the facts does have probative value may be considered 
(given lip consideration) and ignored in fixing fair 
value. It must be considered and given such weight 

24. Missouri ex rel S. W. Bell Tel. Co. v. Pub. Service Comm., 
269 UJ. S. 276, 43 S. Ct. 544, 31 A. L. R. 807. 

26. McCardle v. Indpls Water Co., 272 U. S. 400, 47 S. Ct. 144. 


26. San Diego L. & T. Co. v. Jasper, 189 U. S. 439, pp. 448-4, 
27. Wilcox v. Consolidated Gas Co. 212 U. S. 19, pp. 51-2. 









as is “just and right” under the circumstances of that 
case.** 

Such are the principles controlling valuation for 
rate-making purposes which the Supreme Court has 
declared over and over again. 

In the light of the economic advantages to be 
gained in an abnormal time of price inflation by the 
respective parties to this controversy, if the Supreme 
Court could be induced to accept one or the other of 
these theories of valuation,—or even to decide that 
the one or the other should be given dominant consid 
eration in determining value, it was inevitable that the 
question should again be carried to the Supreme Court 
The principles of valuation adopted by the courts sat- 
isfied the avarice of neither party. Each hoped for an 
advantage by a restatement of the principle. Each hoped 
to have the court adopt its formula as a rule for valua- 
tion or at least as the dominant factor in determining 
value. The mere fact that the question had, therefore, 
been repeatedly decided did not deter. The stake was 
too high. 

In Missouri ex rel Southwestern Bell Telephone 
Co. v. Public Service Commission,** just twenty-five 
years after Smyth v. Ames, the Supreme Court was 
again called upon to accept a species of original cost, 
namely, prudent investment cost, as the sole measure 
of value. In this case the demands of the public, 
voiced not alone by the attorneys for the litigants, but 
also by numerous students of economics and law, made 
a greater impression upon the Supreme Court than a 
similar argument of the attorneys of railway security 
holders made in Smyth v. Ames. For the first time 
in a valuation case the Supreme Court divided, Justice 
Brandeis and Holmes dissenting from the majority 
opinion. 

The majority opinion amounts to a re-affirmation 
of the principles of Smyth v. Ames. It goes no far- 
ther in principle. Those who try to find in this opin- 
ion a declaration of the reproduction cost theory, 
authority to the proposition that reproduction cost 
must be given dominant consideration in fixing value, 
do violence to the opinion of the court. What the 
court did decide was that price levels at the time of 
making the valuation had been wholly disregarded and 
that this was error. The Court said: 

“Obviously, the Commission undertook to value the prop 
erty without according any weight to the greatly enhanced 
costs of material, labor, supplies, etc., over those prevailing in 
1913, 1914 and 1916. As matter of common knowledge, these 
increases were large. Competent witnesses estimated them 
as 45 to 50 per centum, . 

In the Minnesota Rate Cases, 230 U. S. 
this was said: 

“‘The making of a just return for the use of the prop 
erty involves the recognition of its fair value if it be more 
than its cost. The property is held in private ownership, and 
it is that property, and not the original cost of it, of which 
the owner may not be deprived without due process of law.’ 

“It is impossible to ascertain what will amount to a fair 
return upon properties devoted to public service without giv 
ing consideration to the cost of labor, supplies, etc., at the time 
the investigation is made. An honest and intelligent forecast 
of probable future values made upon a view of all the relevant 
circumstances, is essential. If the highly important element 
of present costs is wholly disregarded such as forecast be- 
comes imposible.”™ 

The minority opinion frankly advocates the re- 
pudiation of Smyth v. Ames and the substitution of 
the “prudent investment cost” for “fair value” as a 


352, 454, 





28. 169 U. S. 466, p. 547. 

29. Missouri ex rel S. W. Bell Tel. Co. v. Pub. Service Con 
mission, Supra. 

80. 262 U. S. 276, pp. 287-8. 
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rate base.” It als tempts to demonstrate that the 
loption of such “rat ise’ —the dissenting justices 
10Ww some distaste for the word “value’—would not 
) violence to the due ss cl of the 14th Amend- 
ent. As a brief f t prudent investment theory, 
e dissenting opit masterpiece lhe lawyer, 
wever, will not for that it is lissenting opinion 
Less than thirt ys after this decision was 
unded down, the dT in the Bluefield Water 
Vorks Case*™ and tl rgia Railway & Power Case*” 
ere handed dow: same day (June 11, 1923). 
he Bluefield opi Ss W t by Justice Butler, 
the Georgia Railway & wer opinion by Justice Bran- 


eis. Justices Butler and Brandeis are both brilliant 





awyers, but two men more different in temperament 
vould be difficult to Justice Brandeis was fresh 
from the field of batt with his colleagues in the 
Southwestern Bell 1 ne Case, and though out- 
ted, he was I convinced it his views 
s expressed in the t in that case were efroneous. 
What, therefore : re natural than that Justice 
Brandeis should sa ng the Georgia Railway 
& Power Case 
“The refusa ee sion and of the lower court 
hold that, for rat poses, the physical properties 
f a utility must be v t the replacement st less de- 
reciation was clear! 

If he vot any s§ tion out of this expressed 
repudiation of the t cost theory as the sole 
measure of value i ingve for the refusal of the 

uurt to accept his ] t investment theory in the 
Southwestern Bell 1 ne Case, the majority of 
he court did not bes him the satisfaction. This 
statement as a pro] f law was entirely sound 
ind was in cont th the opinion of the ma- 
rity of the court vas simply stating in other 
words what the court id in Smyth Ames and 
in all of the cases foll g it on this subject. Indeed, 
Justice Brandeis sup] proposition by citing and 
quoting from the Mir ta Rate Cases,** Smyth v. 
Ames and Wilcox \ nsolidated Gas 

Let it be note ther that in this opinion the 
yurt says: 

“Here the ( mis careful nsideration to the 
st of reproduct but it ed to adopt reproduction cost 
1s the measure of val 

And again: 

“The lower court g areful to re 
placement cost.” 

Also: 

The questi Court divided in the South- 
vestern Bell Tele é supra, is not involved here.” 

The somewhat sat lissent of Justice McKenna 
n this case has turt n occasion to those who 
ave been zealous in trying to find inconsistencies in 
the decisions of the Supreme Court upon which to 
ase an argument that upon similar facts the Court 
reached opposite concl ns in the Georgia Railway 
& Power Case and in the Bluefield Cas: The ma- 

rity of the court, |! r, saw sufficient differences 
n the facts to reach tl nclusion that in the former 
ase the “Commiussiot careful consideration to the 
ost of reproduction,’ while in the latter case the 

1. Bluefield W : 262 

S, 679, 43 S. Ct 

2 Georgia Ry. & ». & 
i3 S. Ct. 68 

8. 262 I S. 62 
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35. 262 U. S 

36. 262 U. S 
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Commission “did not accord proper, if any, weight 
to the greatly enhanced costs of construction in 1920 
over those prevailing about 1915 and before the war, 
as established by uncontradicted evidence; and the 
Company’s detailed estimate cost of reproduction new, 
less depreciation, at 1920 prices, appears to have been 
wholly disregarded. This was erroneous.” ** 

The opinion of the state court in the Bluefield 
Case*® shows clearly that in making the valuation in 
question, both the Commission and the West Virginia 
court accepted the original cost as qualified by the 
prudent investment idea as the measure of value. The 
court, after calling attention to the limitation of orig- 
inal cost by considerations of extravagant construction 
costs, or purchase at exorbitant or inflated prices if 
the history of the utility showed such facts, said: 

“That original cost considered in connection with the his 
tory and growth of the utility and the value of the services 
rendered the principal elements to be considered in 
connection with rate-making, seems to be supported by nearly 
all the authorities.’”™ 

It, therefore, appears in the Georgia Railway & 
Power Case that the Commission made an honest effort 
to arrive at value and gave (along with other evidence) 
“careful consideration to the cost of reproduction” but 
“refused to adopt reproduction cost as the measure 
of value.” This the Supreme Court approved. 

In the Bluefield case the Commission and the State 
Court adopted an historical original cost as the “prin- 
cipal” element in determining value as their working 
hypothesis. They gave lip service to fair value in the 
following language: 


constitute 


“After maturely and carefully considering the various 
methods presented for the ascertainment of fair value and giv 
ing such weight as seems proper to every element involved and 
all the facts and circumstances disclosed by the record.”™ 

However, the fact that they gave consideration 
to present construction costs only for the purpose of 
rejecting them, appears from the Commission’s report. 
They said: 

“It, therefore, seems that when a plant is developed under 
these conditions (has kept accurate books) the net invest- 
ment which of course means the total gross investment less 
depreciation is the very best basis of valuation for rate- 
making purposes and that the only other methods above re- 
ferred to should be used only when it is impossible to arrive 
at the true investment.’” 

Neither the Commission nor the State Court gave 
proper, if any, weight to the greatly increased costs 
of construction of the valuation period and wholly 
disregarded the utilities’ estimates of the cost of repro- 
duction new, less depreciations. This, the court held, 
ne 44 7 ~ 17 > as lua Ry P. 7 “nce 
was error. [The Georgia Railway & Power Case 
rejects reproduction cost as the “measure of value” 
but recognizes its consideration as evidence of value. 
The Bluefield case rejects the original historical cost 
as constituting the sole or “principal’’ element of value 
and requires a “proper” consideration of reproduction 
cost as evidence of value.*® Moreover, the Court in 
the Bluefield Case required more than a consideration 
of reproduction cost for the purpose of rejecting it 
because it conflicted with the theory of valuation used 
by the Commission and the State Court. “Proper” 
consideration of “greatly enhanced costs of construc- 
tion” was required, namely, such consideration as 1s 


just and right to both the Public and the Utility un- 

39 262 T S. 679. pvp. 689 

40. Bluefield Waterworks etc. Co. v. Pub. Serv. Comm. 89 \ Va 
736; 110 S. E. 205 

41. 110 S. E. 205, p. 207 

42 262 U. S. 679, pp. 688-9 

48. 262 U. S. 679, pp. 687-8. 

44 262 U S. 679, p. 689 

45. 262 U. S. 679, pp. 689-90 
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der all the facts in the case; a judgment factor to be 
sure, but a judgment fairly arrived at in the light of 
the facts. The court required a finding of present value 
not a finding of cost, less depreciation. 

Such are the inconsistencies between the Georgia 
Railway Power Case and the Bluefield Case so much 
cultivated by interested advocates of particular theories 
of valuation. 

The question remains, did the majority of the 
Supreme Court give its approval to reproduction cost 
less depreciation as either the sole, or as the dominant 
factor in determining value in the Indianapolis Water 
Co. Case.** Many utility attorneys have asserted this 
thesis in their efforts to induce commissions and other 
courts to apply reproduction cost less depreciation in 
the case then under consideration. Many writers who 
have been unwilling to accept the theory of Smyth v. 
Ames have been diligent in seeking for conflicts in the 
decisions of the Supreme Court as a ground work for 
their thesis that the question of a proper theory of 
valuation is still an open one. These writers have been 
quite willing, though actuated by different purposes, 
to go along with the utility attorneys in asserting that 
in this case the Supreme Court either (1) went over 
to the reproduction cost theory or (2) in substance 
accepted this theory by requiring that reproduction cost 
be accorded dominant consideration in arriving at value. 

That the District Court was of the opinion repro- 
duction cost should be accorded “‘dominating consid- 
eration” seems certain. Both the majority opinion ** and 
the dissenting opinion** call attention to this fact. That 
the value of not less than $19,000,000 fixed by the 
District Court was materially less than reproduction 
cost less depreciation, plus value of water rights, work- 
ing capital and going concern value as shown by un- 
contradicted evidence is equally certain.*® 

That the majority of the Court approved the val- 
uation of $19,000,000, not because they approved the 
reasoning of the District Judge, but because the facts 
proved enabled the Supreme Court to say that the 

value of the property as of January 1, 1924 (the val- 
uation date) was not less than $19,000,000 is likewise 
clear.*° 

The Commission in fixing a value on the water 
company’s property adopted the estimate of the cost of 
reproduction less depreciation of + own engineer on 
the basis of the average prices of labor and material 
for the ten-year period ending with 1921. The two 
years immediately preceding the valuation date were 
eliminated from this calculation. With reference to 
this valuation, the Commission itself said: 

“There is no doubt that the element of original cost has 
been recognized sufficiently. There is doubt as to whether or 
not the element of cost of reproduction new today has been 
given sufficient weight.’™ 

The Court’s statement of the controlling prin- 
ciples for the determination of value is in the fol- 
lowing words: 

“It is well established that values of utility properties 
fluctuate, and that owners must bear the decline and are en- 
titled to the increase. The decision of this Court in Smyth v. 
Ames, 169 U. S. 466, 547, declares that to ascertain value 
‘the present as compared with the original cost of construc- 


tion’ are, among other things, matters for consideration. But 
this does not mean that the original cost or the present cost 


rdle v. Indpls. Water Co. 272 U. S. 400, 47 S. Ct. 144 


46. McCa 

47. 272 U. S. 400, p. 418. 

48. 272 U. S. 400, pp. 421-2 and note 1 

49. 272 U. S. 400, pp. 418-19 

50, 272 U. S. 400, pp. 420-21. 

51. Commission's report as quoted 272 U. S. 400, p. 410 


or some figure arbitrarily chosen between these two is to he 
taken as the measure. The weight to be given to such cost 
figures and other items or classes of evidence is to be deter 
mined in the light of the facts of the case in hand.’™ 

Thus, it is seen the court in the Indianapolis Water 
Case reaffirmed Smyth v. Ames and specifically ac 
cepted the authority of that case as controlling. The 
court reiterated what it had so often said before—that 
fair value (1) does not mean the original cost, or (2 
the present cost, or (3) some figure arbitrarily chosen 
between these two to be taken as the measure.” Thi 
court declared again: 

“The weight to be given to such cost figures and other 
items or classes of evidence is to be determined in the light of 
the facts of the case in hand.” 

The court goes on to illustrate under what condi 
tions original cost constitutes a fair measure of value, 
and under what conditions present cost constitutes a 
fair measure of value of physical equipment. The 
court said: 

“Undoubtedly, the reasonable cost of a system of water 
works, well-planned and efficient for the public service, is 
good evidence of its value at the time of construction. And 
such actual cost will continue fairly well to measure the 
amount to be attributed to the physical elements of the property 
so long as there is no change in the level of applicable prices 
\nd, as indicated by the report of the Commission, it is true 
that, if the tendency, or trend of prices is not definitely up 
ward or downward and it does not appear probable that there 
will be a substantial change of prices, then the present valu 
of lands plus the present cost of constructing the plan, less 
depreciation, if any, is a fair measure of the value of the 
physical elements of the property.” 

In any event, the task before the Commission and 
the courts was to ascertain the “property value” as of 
the valuation date, not its original cost nor the cost of 
reproducing it. 

The court approved a valuation of not less than 
$19,000,000, not because the evidence showed that sum 
to be the cost of “spot” reproduction, but because the 
court found “on a consideration of the evidence 
the value of the property as of January 1, 1924 (the 
valuation date ) and immediately following was not less 
than $19,000,000.” ® 

The dissent of Justices Brandeis and Stone in this 
case is not at variance with the majority opinion that 
neither original cost nor the present cost nor some 
“figure arbitrarily chosen between these two is to be 
taken as the measure” of value. Smyth v. Ames is 
cited in the dissent as a controlling authority. The 
erroneous conception of the lower court as to giving 
“dominating consideration” to evidence of “spot” re- 
production, as heretofore mentioned, is severely criti- 
cized. But the real dissent is that the case should have 
been reversed and remanded for a new trial instead of 
the Supreme Court’s examining the evidence and enter- 
ing such judgment as to that court seemed right. The 


dissenting justices recognized the right of the Supreme 


Court to take the course of action which it did take, 
but differed from the majority as to the expediency of 
doing so. The substance of the dissent is found in 
this language: 

“The evidence introduced before the trial court, whic! 
seems to be in substance the same as that introduced before 
the Commission, is now before this Court. We have power t 
examine the evidence and to enter such decree as may be 
sngvagtiate. Compare Denver v. Denver Union Water C 
246 U. S. 178. But the better practice requires that the case 
be remanded to the District Court, so that the evidence may 
be re-examined there in the light of the applicable rules (au 


272 U. S. 400, p. 410 
272 U. S. 400, p. 411 
2 U. S. 400, p. 421 
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rolling a proper valuation 


r rate-making purposes been an ordinary legal ques- 
m, the repeated pr uncements of the Supreme 
Court would have been accepted as final by the pro- 
fession long ago. But valuation of railways and util- 
ties is not an ordinary question. The vast sums in- 
lved, alone, remove m that category The 
takes are so tremendous that long chances are not to 
unexpected. Furthermore, the parties in interest 
such a controversy not ordinary litigants. On 
e one side the publi party in interest. On the 
ther side, every railt and every utility within the 
irisdiction of the hea tribunal is interested in the 
utcome. Such parties nterest in such a controversy 
ire not easily deterr trying once more in the 
ype of a somewhat orable decision the next 
me. 
The Interstate ( rce Commission came to its 
herculean task of valuing the railroads of the country 
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less depreciation to valu n date. This basis was 
used as a means of arriving at a fair substitute for 
iriginal cost as to this property, the facts as to actual 
ost not being available 2) Like property installed 
tween June 30, 1914 June 30, 1919, was valued 
n the basis of 1914 construction costs less deprecia- 
tion and there was added a sum representing price in- 
reases for that period—again a substitute for original 
ost. (3) Like property juired between June 30, 
1919, and valuation date was put in at original cost 
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sion adopted as to all n ude elements of the rail- 
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dence of actual original costs was not available and 
the Commission adopted the above method of finding 
a figure which substantially represented original cost, 
less depreciation to valuation date of these items. 

A large portion of the opinion of the Commission 
is devoted to a brief in support of the prudent invest- 
ment theory of valuation for rate-making purposes as 
superior to the reproduction theory. 

The theory of valuation contended for by the Com- 
mission is clearly at variance with the law as declared 
by the Supreme Court. The majority of the Court 
is clearly borne out by the fact in holding that repro- 
duction costs of the man-made property of the rail- 
way as of the valuation date, were not given any con- 
sideration by the Commission in fixing its value. 

To students of valuation who were neither advo- 
cates of interested parties nor devotees of an economic 
theory which they felt it their duty to further, the 
outcome of the O'Fallon Case was never in serious 
doubt. The majority opinion asserts no new principle 
of law. It simply reasserts that original cost, or some 
synthetic substitute for original cost, is not the sole 
measure of value. That construction costs at the date 
of the valuation must not be ignored. The majority 
of the court find, as to all man-made items of the 
O'Fallon property, the Commission refused to give 
consideration to current reproduction costs; that the 
question presented for decision was not how much 
weight should be given to current reproduction costs 
but whether or not such costs must be given consider- 
ation at all. The following from the majority opinion 
is the kernel of the opinion: 

“The question on which the Commission divided is this: 
When seeking to ascertain the value of railroad property for 
recapture purposes, must it give consideration to current, or 
reproduction, costs? The weight to be accorded thereto is 
not the matter before us. No doubt there are some, perhaps 
many, railroads the ultimate value of which should be placed 
far below the sum necessary for reproduction. But Congress 
has directed that values shall be fixed upon a consideration of 
present costs along with all other pertinent facts; and this 
mandate must be obeyed.”” 

The minority opinion of Justice Brandeis, in which 
Justices Holmes and Stone concurred, demonstrates 
with great clearness that Justices Brandeis, Holmes and 
Stone are not in sympathy with the principles of val- 
uation adopted by a majority of the court. It is a 
masterful restatement of the arguments of the prudent 
investment theory. However, it must not be overlooked 
that, while still unconvinced of the wisdom of the 
majority, the minority do recognize the authority of 
the principle that value for rate-making purposes is 
present actual value; that current reconstruction cost 
is evidence to be considered in ascertaining present 
value; and that the Commission may not arbitrarily 
disregard the probative effect of evidence. The dis- 
senting opinion says: 

“The Commission undertook, as will be shown, to find 
present actual value, and, in so doing, both to follow the direc- 
tion of Congress and to apply the rule declared in the South- 
western Bell Case.”™ 

And again, the dissenting opinion says: 

“An arbitrary disregard by the Commission of the proba- 
tive effect of evidence would, of course, be ground for setting 
aside an order, as this would be an abuse of discretion.”” 

This dissent further states: 

“The fundamental question in the Southwestern Bell Case 
was one of substantive constitutional law, namely: Is the rate 


base on which the Constitution guarantees to a public utility 
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DONOVAN BANKRUPTCY REPORT: A SUMMARY 


OF ITS FINDINGS AND A DISCUSSION OF 


CERTAIN 


CRITICISMS 


By Lioyp K. GarRISON 
mber of the New York Bar 
HE last nun s ] contained an were approved by most of the Referees to whom 
article by W ). Coles St. Louis, criti- they were submitted, and Mr. Coles gave them, in 
cizing cert s t Bankruptcy general, his approval. They are too detailed to 
yroposed an ré His chief describe and are mostly noncontroversial; but 
sms are ( receded by a sum-__ their importance should not be overlooked. 
f the d s of the Dono- aad 
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nauirv y is necessary to a1 ; 
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ltimate aim of the grati was to get at all 
the facts and se remedies which would 
tt only prevent ( yn of scandals but would 
eet the widespre isms of inefficiency, waste 
delay id 1 
In this work 4000 witnesses were ex- 
ed; over 1,00 t files of cases were studied; 
three months levote public hearings. 
uest naires t to Judges, Referees and 
: eys in tl erent cities, and to one or 
re Referees idicial district. All avail- 
le statistics t literature were di- 
sted and tics prepared. Field 
lies were if l Canada and 
gland Judge J s D. Thache now Solici- 
General 1 tl C t, went to 
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Nature of the Report 
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their rights and responsibilities under the Act as it 
stands is, as the report shows by abundant testi- 
mony, general throughout the country. It has had 
the following consequences: ; 

(1) Attempting to correct the resulting laxity, 
the Courts have assumed administrative responsibil- 
ities not contemplated by the Act. They have had 
to lay down rules regulating procedure at every 
point. These rules, worthy in motive, have pro- 
duced a legalistic system, cumbered with petitions, 
orders, affidavits and reports, requiring the services 
of attorneys in even the simplest case, and adding 
to the cost of administration. Moreover, with the 
rapid increase of cities and of city rentals, the 
Courts have found it more and more necessary to 
appoint receivers, so that sales can be effected as 
soon as possible. The Act, however, contemplated 
that administration could normally await the elec- 
tion of a trustee. 

Whether they wish it or not the Courts are 
now compelled as best they may, to regulate, to 
supervise and to control administration. This ming- 
ling of judicial and administrative functions Colonel 
Donovan would do away with, by shifting the lat- 
ter to the executive branch of the government. He 
would relieve the Courts of their business respon- 
sibilities because neither the Judges nor the Ref- 
erees are business men, and because, in attempting 
to act the unfamiliar part, they subject the Bench 
to criticism and impair its dignity. Mr. Coles dis- 
agrees. He would even require the Courts to ap- 
point the trustees, removing from the creditors all 
rights of control. This proposal would hand over 
to the Bench the operation of a business which now 
involves each year the disposition of some $90,000,- 
000 of assets, and the settlement of claims exceed- 
ing three-quarters of a billion. Surely the market- 
ing of distressed merchandise, the continuation of 
bankrupt concerns, the collection of accounts 
receivable, and other details incidental to the liqui- 
dation of failures, are not functions for which the 
judiciary should be made responsible. 

Mr. Coles cites the analogy of equity receiver- 
ships. But the equity case is still the exception 
rather than the rule, whereas the flood of bank- 
ruptcy cases aggregates annually, as the report 
wice the number of private cases concluded 
the District Courts and in all the Circuit 


shows, 
in all 
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Courts of Appeal of the country. The burden which 
this devolves upon the Bench was clearly stated 
in the 1929 report of the bankruptcy committee of 
the American Bar Association. England, whence 
we have derived our equity practice, long ago saw 
the wisdom and necessity of relieving the Bench 
of all administrative responsibilities in bankruptcy. 

(2) The election of the is frequently, 
and in many districts usually, controlled by irre 


trustee 


sponsible collection agents and attorneys for their 
own ends, through the solicitation from creditors 
of the necessary claims and proxies. Mr. Coles is 
in agreement on this matter, and states the situation 
strongly. 

(3) The Act provided no machinery for assur 
ing in every case a thorough examination of the 
bankrupt, relying doubtless upon the zeal of credi 
tors. Unfortunately, over 60 per cent of all bank 
ruptcies are no asset cases; at least another 10 per 
cent have assets of $300 or less. In these 
there are no funds to pay for transcribing testimony 
or to pay lawyers to investigate The creditors 
refuse to throw good money after bad. The bank- 
rupt, who may have preferred his relatives or con 
cealed his assets, get The report 
shows that in the last five years nearly four billion 
dollars of liabilities, over and above the dividends paid, 
were wiped out. This is an economic loss that in 
the whole com- 


cases 
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s off scot-free 


1 


the last analysis must be borne by 
munity. 

The English Act is the a1 
Fifty years ago the 


itithesis of ours in 
this respect. English faced the 
same conditions which we Their Act 
was then amended with the central purpose of pre 
venting the recurrence of dishonest or reckless 
failures. It provides governmental machinery for 
the searching public examination of every bank- 
rupt, regardless of the amount of his assets. The 
criminal, and particularly the discharge, provisions 
are far more stringent than ours, and have _ sub- 
stantially succeeded in weeding out from independ- 
ent enterprise all who prey on the public. 

(4) The f trustees have not 
changed since 1903 and in some cases are less than 
under the Act of 1867. The Act apparently con- 
templated that competent men would be willing to 
serve zealously at low pay for the sake of creditors 
who selected them. This expectation has 
dashed by the increasing receivers and the 
control of trusteeships by outsi The present 
fees average about half the Canadian rates and less 
than a third of the English. They are so low that 
there is difficulty in the country 
(rural as well as urban) in competent men 
who are willing to serve at all, or, once appointed, 
to act with energy and persistence 
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Summary of Principles Underlying the Proposed 
Amendments 


l. The Courts should be relieved of their 
administrative responsibilities, and 
cedure simplified. 

2. The futile should be 
abolished, with substitute giving the 
creditors a reasonable measure of control if they 
wish to exercise it 

3. Machinery should be set up to 
adequate examination of whether 
are assets in the case « Broadening the crim 


rules of pro 


election of trustees 


prov isions 


insure the 


bankrupts there 


inal and discharge provisions is advisable 
should be given thorough study. 

4. The maximum fees of trustees 
increased to a point where competent 
and organizations will be attracted into 
work. 

The major amendments proposed 
put these principles into practice are as 


should 
individua 


liquidat 


Federal Bankruptcy Commissioner and Licensed 
Trustees 


It is proposed that administrat 
vested in a Federal Bankruptcy Comn 
be appointed by the President and placed under 
jurisdiction of an executive department of the g 
ernment. His principal duty would 
licensing and supervising trustees. He would pr 
scribe and publish the qualifications for 
(which might differ as between districts but w 
be uniform within each district). These qualifi 
tions would include a proper showing of finan 
responsibility, experience and reputati 
district he would be aided by an advis 
tee of business men and attorneys 
required to hold public hearings regarding 
ability of applicants for licenses. The rep 
mends a scale of increased fees calcul 
age around 5% of the assets (the 
which, it is hoped, would attract reputal 
cient individuals and organizations. Th 
sioner would investigate any complaint 
trustees and, where suspel! 
their licenses 


consist 


icens 


necessary, 
The accounts of the 
be periodically audited and copies of 
ports in each case would be forwarde 
missioner for examination, 

The report suggests that the 
limited, at least in the beginning, 
taining cities of 250,000 or more. h 
estimate lists 31 such cities. With a 
ber of assistant commissioners in the 
tricts or circuits and with a suitabl 
countants and the ( 
should be easily able to cover the 
smaller localities it is suggested that 
in the first instance should select th« 
ject to the the Commissione 
gate complaints and to disqualify a1 
In these small localities the problems of 
are not acute; the bankruptcy cases a1 
less important; and the community know 
members to an extent impossible in tl 
ban centers. 

Each bankruptcy case would 
inception, to a Referee, and the 1: 
nate a trustee to act forthwith 
principal city localities and 
The trustee so designated 
out the case subject to 
described. He would have the powers 
prior to adjudication and be automati 
with title on adjudication. Mr. Coles 
principle of a single, instead of a d 
tion, but fears that “every collection 
have associated with it, or as part of 
tion, one or more of these ‘licensed trus 
It may be doubtful whether there 
licensed trustees’ not in some 

; Just why 


c able to 


investigators 


power of 


unlicenss¢ 
would set 
removal a 


ual 


way 


collection agencies % 
agencies should | 





DONOVAN BANKRUPTCY REPORT 


495 





to see The lu ‘ associations and 
trade and other 
to be far greater 
gvencies in detern 

ns, while the 

ition through 


tor the 


ness organizations ought, 
than that of collection 
Commissioner’s selec- 
a reasonable compen- 
should lead to com- 

I part of specialists. 
England, where tru m be approved by 

e Board of Trade, the positions are almost always 
led by high-cl: rms of chartered accountants 
th skilled liquidat departments. In Canada 
ost of the tru ips go to corporations organ- 
ed for the purp engaging ‘in no other 
rk. If unfit lection ere occasionally made 
the Commissiot1 quickly cor- 
ected by a sus] on or revocation of license, 
nd the threat of h action should be salutary in 
reventing abus¢ lonel Donovan proposes that 
he Court in a1 fiven case might remove a 
censed trustee for cause shown, and appoint an- 
removal would at once be 

causes investi- 
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1dministration 
understand local conditions.” 
templates that the Commis- 
sioner would exer lirect supervision of trustees 
nd would, withi ts, bring about a larger de- 
Oo t practice, he would leave suffi- 
ient regulate the minor 
letails of local pract ‘he need of greater uni- 

has been stressed | he National Associa- 
| and is apparent to 
of conflicting and 
ariegated rules in the « ifferent districts. A 
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the Commissione! ulation in matters 
f detail could doubtless be worked out in statutory 
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Mr. Coles asserts that it the Commissioner 
vere unfit the enti untry would be affected, 
f local Judg eo wrong only the locality 
This ol tion has force, but it must be 
important function of 
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kept in mind th 1 
the Commissione1 uld be the licensing of Trus- 
tees and that here, through the provisions for pub- 
lic hearings and advisory committees (the make-up 
ind status of wh uld be regulated by statute) 
the pressure of | community would be po- 
nt. The Commis r, moreover, would be sub- 
‘t to removal by 1 President, and it might rea- 
I dent would not 
powerful na- 
men. 
the 


nably be expect 


lerate an 


attacked 
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Commissionet 
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Mr. Coles comment upon the other 
roposed functions f th ‘ommissioner, who 
vould be required reaus for the pub- 

exainination where there 
vere insufficient to investigate com- 
laints, with the | r of subpoena; and to com- 
ile statistics and make studies and reports cover 
ng the whole field ankruptcy, particularly with 
eference ters as the criminal and dis- 
I jurisdiction and method 


cases 


assets; 


charge provision the 


of compensation of referees. The referees, though 
judicial officers, are on a fee basis, and many of 
their rulings affect their compensation. Their 
jurisdiction is very limited and might well be en- 
larged. This is but one of the many matters to 
which the report draws attention as calling for 
careful study on a nation-wide scale. 
Functions of the Creditors 


Colonel vould not, like Mr. Coles, 
exclude the creditors from all rights of participa- 
tion. Nor does he despair, as Mr. Coles does, of 
ever obtaining their cooperation. He suggests the 
following: 


Donovan 


(1) The Referee, in designating one of the 
licensed trustees to act at the start of a case, would 
be required to do so “having regard as far as prac- 
ticable, to the wishes of creditors.” It is proposed 
that in voluntary cases the bankrupt should be re- 
quired to file with his petition a list of his creditors. 
This would not only enable the first meeting of 
creditors to be immediately called, instead of wait- 
ing for ten days or longer till full schedules are 
filed, but would also enable the Referee to consult 
informally with some of the principal creditors as 
to which trustee they wished to have act. In in- 
voluntary cases he would consult the petitioning 
creditors. He would have full discretion as to 
whom to appoint, but would normally be guided 
by the creditors’ preference. The purpose of this 
provision is to bring about a certain measure of 
competition between the trustees in obtaining and 
keeping the good-will of the mercantile community. 
A similar provision works well in Canada. 

(2) The creditors at their first meeting would 
have the right to elect one or more but not exceed- 
ing five “Inspectors” from their own number. The 
trustee, with the Inspectors’ written consent to 
each major step, would carry through to the end 
without any Court authorization and without any 
formalities other than a final meeting of creditors 
before the Referee to approve or disapprove his 
accounting. In case of disagreement between the 
trustee and the Inspectors, the matter would be 
submitted to and settled by the Referee. Where 
no Inspectors were appointed, the trustee would 
be similarly free to administer without Court su- 
pervision, except where local rules of limitation 
were found necessary. 

Mr. Coles attacks this proposal as unworkable; 
the creditors would not appoint Inspectors. But, 
as the report shows, the principal reasons why 
creditors do not now cooperate are the red-tape, 
the legal formalities, and the interminable delays in 
calling them together and in settling the estate. 
Eliminate these factors, as the proposals in the 
report would do, and the whole picture would be 
changed. In friendly adjustments through assign- 
ments the creditors generally appoint committees 
who actively serve. The machinery proposed above 
is similar to that of assignments in its simplicity 
and flexibility, while having the added safeguards 
of an officially selected trustee and an appeal to 
the Court where the Inspectors disapproved the 
trustee’s acts. Even in New York, where the apathy 
of creditors has been traditional, the Irving Trust 
Company (now the standing receiver) has had 
marked success in informally calling the creditors 
together and getting them to appoint advisory 
committees. The committee plan has been thor- 





496 \MERICAN BAR 


ASSOCIATION 


JOURNAL 





1 | 


oughly tested in England and Canada and has 
proved its useful: ling administration 
and eliminating red-tay here no Inspectors are 
appointed, or where tl ispect defer to the 
trustee and let him rut ad stration, no harm 
is done. If he is fit | an be removed; if he is 
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to petition the Court 
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Conclusion 
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THE RESTATEMENT OF THE LAW OF TRUSTS 


By AusTIN WAKEMAN SCOTT 
Law, Harvard Universi 


fessor of 
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all that we 
we ought to wonder 
the greatest and 1 
formed by Englishmen in the field of jurisprudence 
I cannot think that better answet! 
to give than this, from 
century to century 1e% 

The trust is peculiarly a1 iglo-American 
legal product. ther systen f law their 
own devices for th 1ent of some of the 
purposes for which trust are commonly employed 
with us; but j 
strumentality as 
notice that in recent 
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allowing the creation of tri In 
has recent] ippeared on the 


MAITI distinguished 
the histor nglish law, 
familiar to us 
And surely 
asked what was 
hievement per 


once 


yet 


never wW 


-lopme nt 
have 


so flexible an in- 


none 
the trust [t is interesting to 
ist has been mak- 
| law countries 
passed in Japan 
Germany a 


book subject. In 


France, also, a b ) 
script of which I have seen, is shortly to appear 
The subject of Trusts is a nar 
than some of the other subjects the rest 
which is being undertaken by the An 

Institute, such as Property or Torts 

‘he Reporter hopes therefore that the 

stating it can be finished in two or 
hich is essentially 


ok by a French sch 
subject 


itement ot 


subject which 
It is less technical than some 

are to be 
distant past ‘he fact that its gr 
velopment have taken place in com} 
cent times and that it has developed 
equity has made it a subject peculiar! 
technicalities 

yer, 1926, at 
American Law 


is a 
acter 


of law 


whose beginnings 


abstruse 

In Decem! 
the Council of the 
voted to undertake a Restatement of 
Trusts in connection with the 
Law of Property, but as an independe 


the tw 


Restate I 
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was elected Reporter for 

was directed to a preliminary 
He spent the next year and a 

in preparing t draft. A group of Advisers 
ganized 11 f 1928. This group 
ymposed of the followin orge G. Bogert, 
i f Cl : George P. 
nia School of 

University of 

Julian W. Mack; 

; aw School; Mr. Jus- 
Harlan lward S. Thurston, then 
» Yale, now of the ] aw School. There 
ided p Elliott E. Chatham, 
of the Columbia Law 
ld, Member of the Bar of 
he Office of the Solicitor 
III., of the Uni- 
School Robert G. 
een able to attend a 
stice Stone 

, and Pro- 
of the Reporter 
the other 1 bers of the group, has 


~ >» 


it subject 
rusts and 


raft of the subj 


prepare 


e 
s ors 


Ss cf 


the 
Erwit 
Reeve, 
en Law 
the uncil has 1} 
conference the group. Mr Ju 


1 : i i , 

is Deen una rences 

essor Costigan 
: P 


nda of re- 


rk done on the preliminary 
ration of the group it has 
- conferences nearly once 


onferences h been 


17 ccthle to rr ré f 
1 possible 


month and 
Id. 


ave now 
Advisers 
express private 
charitable 
to resulting and 
trusts are in- 
trusts created inter 


It is the plan of the Reporter and his 


t 


include, first, the relating t 


trusts, secondl) relating to 


trusts, and finall relating 


mstructive 


trusts Under express 
d 


luded testamentary trusts an 
Among the trusts created vivos are 
ncluded not merely such formal trusts as are in 
the nature of family dispositions but also such in- 
rmal trusts, written or oral, as are 
reated to s¢ particular purpose. 

On the other hand, there are a number of 
idely varying relationships which more or less 
which are not treated in the 
that some of the principles 
them, but 
These relations, more- 
dealt with in the Re- 

Thus, the Trusts 
its Restatement the 
bailments, executor- 
mortgages and the 


r 
(Pa 


inter 


Vos 


losely resemb! t 
Restatement. It is tru f 
f the law of Trust re applicable to 
ther principles ar T 
- o it is expecte 1 ill be 
statements of I bj 


rinciples of law erning 
ips, guardian ncies, 
ke, 

At the Annu \ ting at Washington in 
May, 1930, a tentat lraft of the first five chapters 
ft includes some prelimi- 

followed by a 
three chap- 
the trustee, 


as presented. 

ary definitions 
hapter on the creation of a trust, and 
1 trust, namely, 
the beneficiary. 
ntains, first, a 
-estatement of 


listinctions, 


rs on the element 
e trust property 
The first chapt 
the f ti 
efinitions of the 
number of sec 
etween trusts 
re or less cl 
the el 


statement as 
Trusts with 
This is followed by 
lealing with the distinction 
various relationships which 
semble trusts but which lack 
f a trust and to which some 


scope of 


s used. 


me ot 


at least of the principles governing the law of trusts 
are not applicable. 

This is followed by a chapter on The Creation 
of a Trust. In this chapter are considered the 
methods of creating a trust and the requisites for 
the creation of a trust including the capacity of 
the settlor, his intention, the question of the neces- 
sity of consideration or of a transfer of property, 
of acceptance by the trustee or by the beneficiary, 
of the necessity of a writing, and of the necessity 
of a will where the trust is of a testamentary char- 
acter. Several sections are devoted to the problem 
how far the creation of a trust is a testamentary 
disposition which is invalid unless the requirements 
of the Statute of Wills are compiled with. 

In the next chapter. The Trust Property is 
considered. Here the principles are stated which 
deal with the necessity that there should be trust 
property and with the character of the trust 
property. 

The next chapter deals with The Trustee. 
Here are considered such questions as those relat- 
ing to the capacity of the trustee, failure of the 
trustee, resignation and removal of the trustee and 
the appointment of new trustees. 

The next chapter deals with The Beneficiary. 
This deals with the question as to the necessity of 
a definite beneficiary, with the capacity to be 
beneficiary, with trusts for the accomplishment of 
purposes where there is no beneficiary to profit by 
the accomplishment of such purpose, and with the 
extent and nature of the beneficiary’s interest. 

The part of the Restatement presented to 
the Institute is probably about one-third of the 
whole Restatement of express trusts or about one- 
fourth of the whole Restatement including express 
trusts, charitable trusts and resulting and construc- 
tive trusts. 

The writer is very fortunate in having a group 
of Advisers who have freely devoted their time and 
labor to the preparation of the various drafts which 
have been presented for their consideration. Mr. 
Lewis, the Director of the Institute, has taught the 
subject for many years and has contributed much 
to the work of the group. 
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GOVERNMENT OF LAWS AND NOT OF MEN 


By RicHarp W. HALE 


Vember of thu 


nment of Laws and 
the American 


HE selection of “A Gover 
Not of Men” as the motto for 
sar Association Medal leads one to inquire 

into the history of that phras« \s our own 

est begins with the phrase as John Adams used it, 

it is best to begin with John Adams and go back- 

wards. This is upon the principle advocated by 

James Russell Lowell 

“Though old the thoug 
’*Tis his at last who says it 

and John Adams 
thought and phrase. 
We begin then with John 


inter 


| 7 ~ 
ht and oft exprest 
best,” 


has that sure claim on this 
\dams in his per- 
the Massachusetts 
Constitution Article XXX—‘“to the end it may hé 
a government of laws ani of men.” 

Adams took that clearly from Oceana, pu 
lished by James Harrington in 1650. My t 
tions are from the London Edition of 1700 

Page 37—“Government, to define it de 
* * or (to follow Aristotle and 
Empire of laws and not of men.” 

Page 56—“and as a Common 
ernment of Laws and not of Men 
Aristotle 


yment. But the 


} 


quota 


Harrington credits and Livy whom 
we shall quote in a interval be 
tween Harrington and Livy wholly 
vacant. I have it on the authority of Mr. Justice 
Holmes that there was a good development of the 
idea and the expression in a French author whom 
he has seen quoted by Rémy de Gourmont. But 
my French legal friends who have kindly searched 
for me have drawn a blank so far 

After Harrington and befor 
passages from Locke and Montesquieu 
quoting, viz: 

Locke on Government, Se¢ 

“Freedom of men under government is to have 
a standing rule to live by, common to everyone of 
that society, and made by the legislative power 
erected in it.” 

Montesquieu in L’Esprit 
Chapter XVII, says 

“TInder moderate governments the is pru 
dent in all its parts; and perfectly well known, so 
that even the pettiest magistrates are capable of 
following it. But in a despotic state where the 
prince’s will is the law, though the prince were 
wise yet how could the magistrate follow a will he 
‘not know? He must certainly follow his 


cannot be 


Adams there are 
worth 


tion 22, says: 


Lois, Book \ 


law 


does 
own.” 
The following quotation from 
Professor Ellis to thank for: 
“Liberi iam popull pace 
belloque gestas, annuos magi imperiaque 
legum potentiora quam hominum peragam.” 
I would translate the essential phrase as stat 
ing that among the Romans the dominion of laws 
was more powerful than that of men. 
Dean Pound tells me that 
reference to Cicero, which i 


Livy | 


have 


Romani res 


stratus 


| 
ninc 


an additional 
in point 


tnere 1s 


is equally 


Boston Bar 


\s to Aristotle I quote the Politi 
15 from Stephanus Paging 1286 A, J« 
lation in the Oxford Edition of 1921 

“Hence it is clear that o 
according to written laws is plainl 
Yet surely the ruler cannot dispense 
eral principle which exists in law; 
better ruler which is free from passion 
which it is innate. Whereas the law i 
passion must ever sway the heart of 
Ellen Ellis of Mt. Hol 
to whom I am indebted for helpful 
would add also the following quotatio1 

Politics. Jowett’s translation. Ox 

1287a—‘We thus arrive at law 
implies law. And the 
preferable to that of any individual. 
principle, even if it be better for certain 
to govern, they should be made only gu 
ministers of the For magistrates 
be—this is admitted; but then men say 
authority to any one man when all are « 
just. There may indeed be 
seems unable to determine, but in suc 
man? Nay, it will be replied, the law 
for this express purpose, and ap 
determine matters which are left 
to the best of their judgment 
them to make any amendment of 
which experience suggests. 
only the ministers of the law.) vh 
law rule may be deemed to bid God 
alone rule, but he who bids man rul 
ment of the beast; for desire is a 
passion minds of rule 
they are the best of men. The lav 
affected by ‘ 


a vove!l 


| re fesse Tr 


succession 


7 
iaw. 


cases 


perverts the 


desire.’ 

Plato I quote from the dialog 
Statesman. The speaker is “The 
quote the Flower edition of 1925 | 
York, Stephanus Paging 293: 

“And (the 
to our present opinion, be suffered to 


these men rulers) 


rule in accordance with some art o1 

“It is then a necessary conseque! 
forms of government that 
right and is the only real government 
rulers are found to be truly 
* * “7? 


one is 


poss¢ SS< 


This thought has richly deserve 
eminence in our constitutional philos 
ization itself consists in applying th 
experience toward greater efficiency I 
ment of men which may 
decidendi of the Oriental code is a 
which means that no wise man can 
of the future. The 
thing which makes the future tangibl 

With the birth of that power 
act upon knowledge civilized 
a fact 


also be call 


government < 


ent 


rovernment 
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of the 
Booth 
of the 
man—Lincoln’s Side 


icism 
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Torrent of | 
and in Ablen 
With Super 


VS 


sion 


, 
By 
Wember 


- of the 


crowd 


N Marcl : ] l, he of spectators 
which thered at the capitol in Wash- 
ington naugural ceremonies saw the 
and fragi figure of the aged Chief Justice, 
in his gown, arise and in a low 
scarcel) to the onlookers, administer 
of off tall, gaunt statesman into 
th of the Nation was being 
idents had thus been sworn in 
st, and his feeble appearance 
it his seventh President would 
events in the South were mov- 
rapidity that one might well 
looking man would not be 
the United States to be in- 
any Chief Justice. 

nonths after | the just 
and Judicial branches of 
persons of "Rhea Lin- 
were to engage in a 
vhich has been 

story by the 
battlefields from 


ent 
lad 
oice, 
oath 
hands 
ommitted 
the 
early indicate: 
e his last. Indes 
ng with such 
vonder if this 
last President 
lucted into office 
Less than thre 
ce scribed, the | 
the government, in tl 
-_ 


the he 


Py 


vhose Iny 
51x 
rabl 


i¢ 


1 th 


+ 


by vene 


inly 
the 
scene 
x ec tive 
rT 
Taney, 
picture 
of Americat n 


scores of 


coln and 
dramatic S 
limmed on th 
smoke that aro 
Fort Sumter to Appomattox. 

In order to get a prope 


goer 
h, 


i¢ 


Re 
cl 


ot 


| 
se from ‘ 
t 
r perspective of the tem- 
pestuous period in which this historic collision be- 
tween President | oln and Chief Justice Taney 
cccurred it is 1 review briefly the two 
decisions b States Supreme Court, 
g slavery question, 

that body, and the Chief Jus- 

partic scorn and contempt of a ma- 
ority of the | the free States of the North. 

In 1857, t pre Court rendered its 
ecision in the ited Dred Sc: in which 

held that the negro, Scott, was not a citizen of 
Missouri, withi f the Constitution 

the United had no stand- 
ng in the fede rts. This question decided, 
the Chief Justi five of his associates had not 
thought it obite? ns vo further and declare 
that Congress had yower to exclude slavery from 

Territories and that the Missouri Compromise 

nstitutional 
decisio1 scarcely been announced be- 
storm of criticism and ration broke 
ipon the head venerable Justice, who 
1 written the ty opinio1 case. 

One gro ittack was fact that the 
Missouri Compt should have been touched 
ipon at all, af had been decided on an- 
ther point of eed, t majority of the 

nore this question en- 


uurt had at ‘ 
rely, although it been cued by counsel 


5 
elative to th 
vhich had eart 


rbins 
ice in 


had 


tt 
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me 
case, 
W 
meaning « 
and, therefore, 
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1 in the 
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Ind he 
ed to ig 

ft 
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MONROE 


Savannah, 


\ged Jurist Resulting from Decisions in the Dred Scott Case 
—Lincoln’s Defiance 
Writ of Habeas Corpus—Opinion in Ex Parte Merry- 
of 


of the Chief Justice in Connection 


the Controversy, Ete. 


JOHNSON 
Ga., Bar 

for both parties to the suit. The determination of 
two dissenting Justices, however, to write opinions 
sustaining the validity of the Missouri Compromise 
had practically forced the other members of the 
court to discuss the matter, lest their silence should 
be misconstrued. Then too, the majority, actuated 
by the best intentions and by patriotic motives, felt 
that a pronouncement by the Supreme Court would 
end further agitation regarding slavery in the 
Territories, which was threatening the existence of 
the Union. But, contrary to their expectations, the 
Dred Scott decision, instead of ending discussion 
of the slavery question, was the signal gun for its 
renewal with increased fury. 

The most serious attack upon the aged jurist, 
however, arose from the perversion of a sentence in 
his opinion, which was seized upon by a violent 
anti-slavery press, the Chief Justice being repre- 
sented as having declared, “The negro had no rights 
which the white man was bound to respect.” The 
prejudices and passions aroused against Taney 
were due far more to the spreading of this alleged 
statement than to the point of law decided in the 
case. The public was content to accept, without 
question, the newspaper version ; whereas a reading 
of the-opinion, itself, would have shown that Taney 
had not stated his own views regarding the status 
of the negro but had merely described the condi- 
tions which he believed to have existed at the time 
of the adoption of the Constitution. 

It is difficult for us, who are so far removed 
from the stormy times which preceded the Civil 
War, to realize the intensity of the whirlwind of 
abuse that arose from the abolition press and pulpit, 
as a result of the Dred Scott decision, and swept 
down upon the amazed Chief Justice. For ex- 
ample, Horace Greeley’s New York Tribune went 
to such lengths as to declare that the decision was 
“entitled to just so much moral weight as would 
be the judgment of those congregated in any Wash- 
ington bar-room.” Among the Republican leaders, 
Seward publicly charged that the decision had been 
arrived at as the result of a political bargain be- 
tween the Supreme Court and President Buchanan 


—an unsubstantiated statement which particularly 


499 


shocked Taney, who during his long public career 
had been scrupulously careful as to the propriety 
of his official conduct. Even the conservative Lin- 
coln, in his famous debates with Douglas in the 
summer of 1858, declared that he declined to abide 
by the decision in so far as it touched upon the Mis- 
souri Compromise, albeit two years before he had 
stated that he was willing to leave the question to 
the Supreme Court and to submit to its decree. 
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Lincoln’s stand unqué pationably had a powerful 
fect in molding pub ini foreshadowed 
his later clash with 7 lis elevation to 
the Presidency. 

The torrent 
the bent form of the aged jurist, 
Scott decision, had scar¢ abated before a second 
storm arose, hardly first. The 
decision of the Suprem uurt in the case of Able- 
man v. Booth served he lever that again opened 
the floodgates for th« as to beat upon 
the venerable Taney, 
dered by an unanimous court. ne Sherman M 
Booth had been convi ited States Dis 
trict Court in Wi the escape of 
a fugitive slave, a yf Fugitive Slave 
Law, then Northern States. The 
Wisconsin Supreme Court, thereupon, ordered the 
release of Booth on a writ of habeas corpus, hold 
ing the Fugitive Slave Law to be unconstitutional 
The United States Supreme Court then issued a 
writ of error, which the refused to 
honor. Almost exactly ty ears after the Dred 
Scott decision, Chief Justice pronounced the 
judgment of the Supreme Court reversing that of 
the Wisconsin state court in the most powerful of 
all his notable opinions. In his opinion Taney 
strongly upheld the supremacy of the national gov- 
ernment within its own sphere. Moreover, he flatly 
refused to recognize the right claimed by the Wis- 
consin court to annul the judgment of the United 
States District Court in a case involving a violation 
of a federal statute and to refuse obedience to a 
writ of error lawfully issued from the United States 
Supreme Court. 

Roger B. Taney, now in his eig 
was as militantly opposed to nullification by 
consin as he had been to that action by South 
Carolina, when in his earlier days, he was a mem- 
ber of Andrew Jackson’s cabinet. Once more he 
was a Jackson Democrat with Old Hickory’s 
proclamation ringing in his ears. In connection 
with the untenable position taken by the Wiscon- 
sin court it should not be for en that in the 
North at this period State after State had passed 
“personal liberty laws” which sought to nullify the 
federal statute providing for the return of fugitive 
slaves, just as plainly as if they had spoken the 
language of the South Carolina ordinance of 1832. 
That slavery was now involved rather than the 
tariff seemed immaterial to Taney. To him the 
principle was the same. Nullification had again 
reared its ugly head and must be crushed. 

But the Abolitionists took a very different 
view of the Booth case. To them it seemed that 
the Chief Justice had once more used his high office 
to defend the institution of human slavery. It is 
difficult for us of this generation to realize the 
lengths to which the zeal of the anti-slavery agi 
tators often carried them. For instance, William 
Lloyd Garrison publicly burned a copy of the Con- 
stitution of the United States, which he denounced 
as a “covenant with death and an agreement with 
hell,” because of its recognition of slavery. And 
the radical Wendell had the temerity 
to characterize the more cons Lincoln as 

that slave hound from Illinois,” on account of the 
latter’s views regarding the return of 


g runaway 
slaves. Both Garrison and Phillips urged secession 


of critici which had engulfed 
following the Dred 


cision Was ren- 


so odious in the 


hty-second year, 


Wis- 


Phillips once 


ervative 


by the Northern States in order to 
tion with the slave States. 

These two decisions relative to slavery) 
question caused Taney to be regarded throughout 
the North as the pliant tool of the so-called slave 
pret and in full sympathy with the South’ 
“peculiar institution.” Consequently, little respec 
was felt for his official acts. This fact me t 
some extent, subsequent d [ 
Chief Justice at the beginning of the Civil Wa 
with the suspension « 

and the approval by 
That the 
Taney is nov 
his careet 
Dred Scott dex 
own sla‘ 


incol ns 


connection 
habeas corpus 
the President’s 
was entirely unjust to 
any impartial observer of 
thirty years before the 
voluntarily manumitted his 
exception of two who were 
adrift. It is also of record that he once 
freed a negress to prevent her separati 
husband. Taney’s personal 
slavery are fully and frankly expressed 
which he delivered to a jury, pm hi 
the bar, while appearing in behalf of a 
Pennsylvania who was charged with i 
mutiny among the slaves in Maryland 
part: “A hard necessity, indeed, 
dure the evil of slavery for atime. It was imposed 
upon us by another Nation, while we yet i 
a state of vassalage. It cannot be easily or sud- 
denly removed. Yet, while it continues, it is a blot 
on our national character ; and every real lover of 
freedom confidently hopes that it will be etfec 
though it must be gradually, wiped away 

estly looks for the means by which the 

object may be best obtained.” These surely : 

the words of a pro-slavery advocate 

is that Taney, in his judicial capacity, 

ing an instrument of the slave power 

tempted to uphold nor to attack slavery 

He merely sought to determine the law 

ply it to the case before him. Certain] 
aubeared in the case of the United States 
relative to the African slave trade, 
could be desired by the most ardent 
agitator. 

It is interesting to note in | i 
views expressed by Taney regarding 
bility of the ultimate extinction of 
extract quoted from his speech, were 
exceptional among other residents of Mary 
border State which recognized slavery 
Virginia, too, the same opinions 
For example, Robert E. Lee 
slaves and characterized the “peculiar 
as “a moral and political evil.” 
E. Johnston and Fitzhugh Lee are quoted as 
ing declared that they had peoee owned 
Stonewall Jackson chap only two or thr: 
hold servants. In the Army of North 
which defended Richmond, it has beer 
that only one Confederate soldier in s: 
slaveholder. And the border States of 
Kentucky and Missouri, at the outbreak 
War, furnished a peculiar spectacle 
numbers of slaveholders into the Uni 
where they were to fight against many of their non- 
slaveholding watt fic who, Deccan of their con 
stitutional were following the Stars and 
Bars of the Confederacy. In 


course, 


too old 


opiions 


7 
compe 


wer 


voluntar 


Gener! 


Views, 


ntract + 
mtrast ft 


strange 








this moderate 





certain secti 


ide, aS iate 


1, who ha 
, 
to the ¢ 





yn. 
For the 
e beginning 


spect for the 
: 


President hac 
mnduct of the 
Regiment, 
more to the def 
y a mol 
troups, t 


Lincoln auth 


’ 


hereuy 


habeas corpus 
nto sharp confi 
lohn Merryman 
ng near Balt 
May 25 


incarcerated 


ymme, on 


in 





mand at the for 
permit Merryma: 
order under v 
to read it. M 
: rested upon gene! 
with no witnes 


fede ra 


hj 


‘ vhen the 


their proceedings 


Merryman then 
tice Taney, wh 
the adjournment 
writ of habe 
And the Chief - 
rected to General 
luce his priso1 
on the follow 
being held. TI 
he sent word 
made by order 
nited States 
iat it could be 


1 a commi 


+} 
he 
ompany whicl 
ng to the Unite 
s purpt se I 
vernment I 
esident Lit 


1 


the writ of habea 


— 


vrit of habeas c 
: issued an atta 








attorneys to 


nswer to Cadwal 


he United States 
McHenry for servi 
ever, refused hin 
rought back to 71 


\+ 


TANEY 





AND 


LINCOLN 501 





ivery sentiment, which existed 


f the South, is the statement 
2, by General William T. Sher- 
Louisiana yr to the Civil 
hat the relationship of master 
st solution of the race question 
one is surprised to learn that 
the wife lysses S. Grant 
s Eman t Proclama- 
vhich have just been related, 


‘ 1 hi 
Civil War found popular re- 
Chief Justice of the United 
rican history. And 
the boom of the opening gun 
venerable jurist and the new 
grips regarding the latter’s 
The Sixth Massachusetts 
through the Balti- 
yf Wa was attacked 
hern sympathizer Federal 
President 

writ of 
s to bring Taney 
1 administration. 





Streets otf 


shington, 





and 
he suspension of the 


t which wa 


upied the city 





y arrested in his 
litary authorities 
, Counsel re- 
took up the question of his 
who was in com- 
it officer, however, refused to 
have a copy of the 
was held in custody or even 

to have been ar- 

harges of treason and rebellion 
o named, and this at a time 
rts in Marylard were open and 
unobstructed. Counsel for 


Cadwalade io. 


in appears 


‘ 


esented a petition to Chief Jus- 


remained in Washington after 
the Supreme Court, asking for 
pus in behalf of their client. 
issued a writ di- 

lwalader ordering him to pro- 
the federal court at Baltimore 
and show why he was 
lwalader declined to do, but 
ney that the arrest had been 
ig General of the 
land He also said 
1 that Merryman 


e promptly 


cause 


Commanditr 








ly establishes 


s a lieutenant in a military 
its possession arms belong- 
es, and that he had declared 


against the federal 


nostility 


General stated, moreover, that 


uthorized 





the suspension of 
pus for public safety. In 
’s refusal to comply with the 
the Chief Justice immediately 
for contempt, 





against him for 
irshal taking the writ to Fort 

The sentry on guard, how- 
imission When word was 


that his author 
he excused the 


ity had been 
marshal 
the face of a 
detention of 
President, 


service in 


tating that the 


Stallilly’ 


Ss at 


because, “The 


under the Constitution of the United States, can- 
not suspend the privilege of the writ of habeas 
corpus, nor authorize a military officer to do it,” 
he quietly left the court room. 

A tew days later Taney filed a written opinion 
in the case, which is known as Ex parte Merryman, 
fully and fearlessly setting forth his views regard- 
ing the principles involved. That he clearly real- 
ized the risk which he ran in so doing may be 
seen from the fact that as he left the house of his 
son, on the way to court, Taney remarked that it 
was likely he would be confined in Fort McHenry 
before night, but he was going to court to do his 
duty. Nor were the apprehensions of the intrepid 
judge groundless. Only a few months were to 
elapse before he was to witness the extraordinary 
action of the federal authorities in imprisoning 
members of both branches of the Maryland ‘Legis- 
lature, who were suspected of sympathy with the 
South, without trial and without even informing 
them of the specific charges against them. 

In his written opinion the Chief Justice held in 
effect that the oft-repeated maxim “Jnter arma, silent 
leges” had no place in American constitutional law. 
He boldly flung down the gauntlet to the Executive 
by declaring that the privilege of the writ of habeas 
corpus could only be suspended by act of Congress 
and “that the President has exercised a power 
which he does not possess under the Constitution.” 
In rendering his opinion, Taney, because of his 
respect for Lincoln’s high office, gave a full state- 
ment of the grounds on which it was based, so as 
to show that the legality of the President’s action 
was questioned only after a careful examination of 
the law. He pointed out that Article I of the Con- 
stitution, Section IX of which provides for the sus- 
pension of the writ of habeas corpus “when in cases 
of rebellion or invasion the public safety may re- 
quire it,” relates solely to the powers of and the 
limitations on Congress and does not contain the 
slightest reference to the powers of the President. 
He also called attention to the fact that Article II, 
dealing with the powers of the k<ecutive, makes no 
mention of the writ, clearly indicating that the 
framers of the Constitution did not intend to give 
him the same right to suspend it as was conferred 
upon Congress. Taney then fortified his opinion 
with precedents by citing Story’s Commentaries 
and the opinion of John Marshall in the case of 
Ex parte Bollman and Swarthwout, both of which 
distinctly stated that the power to suspend the 
writ of habeas corpus had been placed in the hands 
of Congress. He then went on to show that Merry- 
man could have been given a trial by jury in the 
usual manner, since at the time of his arrest the 
federal courts in Maryland were known to be open 
and their proceedings unobstructed. Of such great 
importance in safeguarding the liberty of the citizen 
did the founding fathers regard the writ of habeas 
corpus, said Taney, that in framing the Constitu- 
tion they provided in the second of the prohibited 
powers of Congress that the writ could not be 
suspended save in case of invasion or rebellion, and 
then only if the public safety should require it. 

After filing his opinion in the United States 
Circuit Court of Appeals, the Chief Justice directed 
that a copy of it, together with the record of the 
case, be sent to the President. Lincoln, however, 
appears to have taken no notice of it and con- 
tinued to act in defiance of the principles which 
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Taney had enunciated, not only in the border States 
but throughout the North 


Lincoln’s side of the is fully stated 
in the original draft of his message to Congress at 
the following session, in said, “In my 
opinion, I violated no law. The provision of the 
Constitution that the writ of habeas corpus shall 
not be suspended unless, when in case of rebellion 


or invasion, the public safety may require it, is 


which he 


equivalent to a provision—is a provision that sucl 
privileges may be suspended when, in cases of re 
bellion or invasion, the public safety does re 
quire it. I decided that we have a case of re 


bellion and that the public safety does require the 


qualified suspension of the writ habeas corpus, 
which I authorized to be made. Now, it is insisted 
that Congress, and not the Executive, is vested 


with the power. But the Constitution itself 1s 
silent as to which is to exercise the power, and as 
a dangerous 


made tor 


emergency, I cannot bring myself to believe that 
the framers of that instrument tended that, in 
every case, the danger should run its course until 
Congress could be called together, the very as 
sembling of which might be prevented, as was in 


tended in this case, by the rebellios 


Lincoln’s argument, however, fails to overcome 
the logic of Taney’s opinion, and, as stated by Win 
throp’s Military Law, the latter’s “ruling has been 
concurred in by a series of decisions in the United 
States and state courts and by other recognized 
authorities.” Perhaps, the best possible defense of 
the President’s action is that suggested by a later 
historian, Woodrow Wilson, in his comment that: 
“Mr. Lincoln did all things with a wakeful con 
science, and certainly without any love of personal 
power for its own sake; seeing substantial justice 
done, too, whenever he could. But the Constitu 
tion was sadly strained nevertheless.” 


By his action in the 


Merryman case Taney 
once more brought down upon his head a storm of 


criticism and denunciation [Treason was now 
added to the list of crimes charged against the 
aged jurist. Again Horace Greeley’s New York 
Tribune hastened to the attack, as after the Dred 


statement, “The Chief Jus- 
tice takes sides with traitors, throwing around them 
the sheltering protection of the ermine.” The New 
York Times added, “Too old and palsied and weak 


to march in the ranks of rebellion and fight against 


Scott decision, with the 


the Union, he uses the powers of his office to serve 
the cause of traitors.” 
Although Taney, in his fearless exposition of 


the Constitution in the midst of civil war, must be 
acquitted of any charge of using his judicial posi- 
tion to further the cause of the South, nevertheless 
it cannot be denied that Lincoln’s utter disregard 
of his opinion in Ex parte Merryman caused him 
to become extremely bitter toward the administra 


tion. This hostility is illustrated by the fact that 
when a young relative 


of the Chief Justice’s wife 
came to say good-bye to him before leaving to join 
the Confederate Army, soon after the rendering of 


the opinion in the Merryman case, Taney is quoted 


as having said, “The circumstances under which 
you are going are not unlike those under which 


grandfather went 


Then too, - ineyv. 


your 


War.” 


Revolutionary 


his rigid views re 











garding the supremacy of the law and a st 
struction of the Constitution, must have 
allegiance greatly strained by seeing, d 
course of the his native State of 


reduced by the federal government to tl 





war, 





of a military district, with 60,000 of 
voters disfranchised at the point of the 
and many of her leading citizens langui 


federal prisons, without hope of trial 


Stripped of all the passion and excitement of 





the times, Taney’s bold action in the case of Ex 
parte Merryman stands out as worthy of the best 
traditions of the judiciary. Surely there is 1 

sublimer, or more tragic, picture in the history of 
jurisprudence among the English-speaking peo 
ples than that of the venerable Chief Justice, bows 

with his years of service and near the brink of th 
grave, standing guard over the Constitution, seren¢ 
and unafraid, in defense of the liberty iti 
zens and the supremacy of the laws, the 
fires of civil war kindled around hin He stood 
immovable in the very rush of the partisan torrent 
and it swept over him. So, on October 12, 1864 


he died, a broken figure, traduced and ostracized 


Had Taney lived but a few years more, h 
would have seen the constitutional doctrines pro 
claimed by him in the Merryman case upheld by 
the court over which he had so long presided. For 
in its decision in Ex parte Milligan the United 
States Supreme Court, composed largel f Re 


publicans and headed by Chief Justice Chase, wh 
had elevated to that 
Lincoln, 


been position 


unanimously held the establishment of 
military tribunals to be illegal in a State in whicl 
the courts were open. Never did a fearless and up 
right judge receive a swifter and more complet 


vindication. 


The Trouble With the Notarial Situation in 
America 


roR, AMERICAN Bar ASSOCIATION JouRNAI! 


The letter of Mr. Frederick S. Tyler in the May number 
the Journal points out an abuse of long standing. No argument 
is needed to show how much damage is done through illega 
practice of the law on the part of notaries public, but limiting P 
their appointment to persons admitted to practice law would 


result in disservice because the fewest of lawyers wish to be 


interrupted by such non-lucrative work as in America falls 
to the lot of the notary. To be one is a convenience d lawyer 
who desire or need such a convenience make ap; ation for 
appointment, but as a rule, at least in New York, they d 


proclaim the fact that they are notaries, because of what tl 
entails in the way of intrusion upon busy momer 





The trouble with the notarial situation ’ 
so many people have imported here the old world idea of the 1 








significant legal position of that official, wi the result that 
the immigrant, though settled here a considerable length of 
time, goes to him with the same questions and for the same 
class of work that people on the continent of Europe do to the 
notary there, who is really a dignified part of the ntinental 
legal systems. This tendency has in turn resulted gnorant ' 
and sometimes dishonest notaries in America undertaking t ~ 
perform, and in fact bidding for the opportunity to perform ‘ 


tunctions which are foreign to their offices 








To overcome this and to protect the public the designatior 
Notary Public should be legislated out of existence and in its 
place the official should be called “Commissioner for hs” as 
is the case in England and to such official there be 
confided all the powers inherent in the traditional notarial r 
office If in addition lawyers were empowered to act as 


no harm provided the rendit 
y them is made merely volitiona 


would be 
} 


there 
services 


notaries, 
notarial 
BEN] 


New York ( Mav ¢ 


ity, 














VERYTHING seems to indicate that the forth- 
E. coming meeting the \ssociation to be held In 
Chicago August 20-22, will be one of the largest 
most interesting the Association's history. Those 

ur members w ent abroad in 1924 as the guests 

the British a1 rench Bars, w be delighted to 

ve an opportunity to return some of the many cour- 
sies SO generous! <tended by our hosts in London 


in Paris. Ever that memorable trip we have 


een trying to arrange a return visit by our friends 
ross the Atlant but not until this year did they 
it convenient t cept our invitation. We expect 
yout two hundre tf our British and French friends. 
[he party will b posed of many leaders of the 
barristers at S citors, who will be accompa 

ed, in many instar by their wives 
Before coming t is, our guests will attend a 
eeting of the Car in Bar Association at Toronto, 
thence they will p1 | to Niagara Falls where they 
ll be met and entertained by members of the Erie 
unty ( Buffalo \ssociation; thence they will 
oceed to Detroit s the guests of the Detroit Bar 
d then to Chicag vhere they will arrive on the 
rning of August 21st The formal address of wel 
me to our guests will be made by Chief Justice 
Hughes in the Civic Opera House at nine o’clock on 
Uhursday evening. Our guests will remain in Chicago 


til the morning of t 25th, during which time many 
ntertainments hav een arranged for them and the 
\ssociation These 
1 at the Field 
, a visit to the Shedd Aqua 


embers of the erican Bar 


ill include a tea at the Art Institute, a te: 
\luseum of Natural History 


um and the Adle1 netarium and other points of 
terest in and around Chicago 
Many of our citizens have volunteered to enter- 
our distinguisl 1ests in their homes 
Leaving Chicago on Monday, the 25th, they will 
roceed to Baltimore, Philadelphia, New York and 
g Boston where entert ients have been arranged. 
: :, ur guests f1 vel the sea will be accompa- 
nied by delegates If the Canadian Bar Chey will 


ike several adart especially in response to the 


ldress of welcom Chief Justice Hughes, and at 


banquet of the Association which will be held at 
Stevens Hotel evening of Friday the 22nd. 
t Che Committes \rrangements appreciates very 
é 1uch the generous « eration of the members of the 
a ssociation and espe of those who visited London 
1924 
, 
| am sure it w e the earnest desire of every- 
a e to do his ut t to help return some of the gen- 
is hospitalit to us in London and in 
“ ris 
Sivas H. Strawn, 
( nittee on Arrangements. 
Following is etailed itinerary and program 


rranged for the visiting lawyers 
Tuesday, August 19 
Leave Niagara Fal 


Ontario, at about 10:00 a. m. 
Motor trip v Falls View Brid 


lge, to Niagara 


lls, New York via Fort Niagara to the 








[ITINERARY AND PROGRAM ARRANGED FOR THE 
VISITING EUROPEAN LAWYERS 


Country Club at Lewiston, New York, for luncheon, 
suffalo. 
After luncheon, motor trip to Buffalo via Niagara 
Gorge, stopping for tea at a Buffalo club. 
Departure by for Detroit, 
board 


as guests of the lawyers of 


steamer 7:00 p. m 


Dinner on 


Wednesday, August 20 
at Detroit, Michigan, 9:00 a. m. Break- 
fast on board 

Motor drive 

Luncheon at 
lawyers. 

Sightseeing trip through the plant of the Ford 
Motor Company at Dearborn, Michigan. 

Informal Dinner at the Lawyers’ Club, Ann Ar- 
bor, Michigan, by the President and Faculty of the 
University of Michigan Law School, 8:00 p. m. 

Departure for Chicago. 


Arrive 


to Belle Isle Park. 


Golf Club as guests of Michigan 


Thursday, August 21 


Arrive Chicago at about 8:00 a. m 

Tea at the Art Institute, by the Chicago Bar As- 
sociation, 4:00 to 6:00 p. m. 

Chicago Civic Opera House. 
of the American Bar Association will be extended by 
the Chief Justice of the United States, 8:30 p. m. 

Reception at the Stevens Hotel, 10:30 p. m. 


The official welcome 


Friday, August 22 


Last business session of the Fifty-third Annual 
Meeting of the American Bar Association, Ballroom, 
Stevens Hotel, 10:00 a. m. 

Luncheon for visiting lawyers from England, 
France, Scotland, Irish Free State and Canada, by the 
Officers and Members of the Executive Committee, 
1:00 p. m. 

Luncheon for ladies accompanying visitors from 
abroad, 1 :00 p. m. 

Motor trip along the boulevards of the city of 
Chicago, and Garden Party at the South Shore Coun- 
try Club, 2:30 to 6:00 p. m. 

Annual Dinner of the American 
in the Ballroom at the Stevens Hotel, 7:30 p. m. 


far Association, 


Saturday, August 23 


Trip on Lake Michigan, 10:00 a. m. to 3:00 p. m. 
Luncheon on board. 

Sightseeing trip to the Shedd Aquarium, Adler 
Planetarium, and tea at the Field Museum of Natural 
History, 3:00 to 6:00 p. m. 

Musical Festival at Lake Front Stadium, 8:00 to 
10:00 p. m. 

For those who may desire to visit the Lincoln 
country, instead of taking the sight-seeing trip outlined 
above, arrangements have been made by the Illinois 
State Bar Association so that those who care to go may 
leave Chicago Friday night after the Annual Dinner, 
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ry 
rf 
ngnetd, 





end Saturday 1 i about Spri 


rning to Ch 


[lline 1S, re- 





ur la evenin 
Sund ay, ieee 24 
Special Serv t University of Chicago Chapel, 


1:00 a. m 


St. James Ey | Church, Services at 8:00 and 
00 a. m., in the Chapel 
The Holy N ithedral, Masses each hour 
m 5:00 to 10:0 n id High Mass at 11:00 
m 
In the te guests broad will be 
tertained in various private homes 
Open Air Gr Opera performance at Ravinia 
k, 8:10 p., m. for foreign guests 
Monday, August 25 
Leave Chicago at 1:00 p. m. for Washington, 
) ¢ 
A Naser oot 26 
ve Washing ) 8:35 a. m., Hotel May- 
wer 
Luncheon at ¢ vy Chase Country Club, by the 
Washington Law Club, 12:30 p. m 
Garden Party [The White House, 4:00 p. m. 
Dinner at the P American Union, by the Hon- 
rable William D. Mitchell, Attorney General of the 
ited States, and Mrs. Mitchell 
Wec eri August 27 
The morning be devoted to sightseeing for 
those who desire to laces of interest in the Capi- 
|. Facilities wi provided for golf, tennis, and 
ther recreation 
Barbecue Luncheon at Stone Ridge, the country 
lace of George | ilton, Esq., 1:00 p. m 
Garden Part it “Woodley,” residence of the 
Honorable Henry L. Stimson, Secretary of State, and 
MA 


irs. Stimson, 4:0 


Informal privat ners, followed by Embassy 


Reception, 7:30 p. m 
gee ere August 28 
morning will be devoted t rhtseeing, 
} such recreation as visitors may prefer. 
Luncheon, by Barristers’ Club, 12:30 p. m 
Embark on Navy Boat for trip or 


The 


tennis, or 


golf, 


» Sig 


n Potomac River, 


30 p.m. Tea on 
Reception as guests of the Nation, at Mt. Vernon, 
Home of George Washington, 4:30 p. m 
Embassy Reception, 9:00 p. m 
Friday, August 29 
Leave by tor at 10:00 o'clock a. m. for An- 
ipolis, Maryland, Capital of the State and site of the 
7 nited States Naval Academy Visitors will be wel- 
ned to Marvland by G Ritchie. 


. : 
vernor Albert | 


Sightseeing trip around Annapolis 
Embark on Steamer Latrobe, for ,altimore. 
= heon on ha 
Arrive Baltimor ut 5:30 p. m 
Informal Din s guests of Mr. C. Wilbur 
2 liller, at his country estate in the Worthington Val- 
< ear Baltimore 30 p. m 
Reception at the Belvedere Hotel in honor of 
sitors by the meml yf Bench and Bar of Mary- 
: i, 9:00 p m 
= Visitors who prefer a trip to Gettysburg Battle- 
oi 1, to the trip t nnapolis, will be provided with 
. r facilities, retur to Baltimore in time for the 
er at the resid f Mr. Mille 
Saturday, August ay 
Leave Baltim t about 9:00 a. m., arriving 








Philadelphia, Pennsylvania, at about 11:00 a. m. 
View of Hampton L. Carson, Collection of Black- 
stoniana. 
Luncheon, by 
phia, 1:00 p. m. 
Sightseeing trip in an around Philadelphia. 
Leave Philadelphia at about 6:00 p. m., for New 
York City. Dinner en route. 
Arriving New York City at about 8:00 p. m., Ho- 
tel Plaza. 


the Law Philadel- 


Association of 


Sunday, August 31 
Special service, Cathedral of St. 


John the Divine, 
4:30 p. m 


Monday, September 1 
In special chartered boat, inspection of New York 
Harbor ; thence Bear Mountain and West Point—spe- 
cial drill; return via Storm King Highway and boat 
down the Hudson. 
Luncheon, afternoon tea and dinner served on the 
boat. 
Tuesday, September 2 
Opportunity 
York City. 
Reception by the Association of The Bar of the 
City of New York, at its house, 42 West Forty-Fourth 
Street. 
Banquet at the Hotel Plaza by the Bar Associa- 
tions of New York, 8:00 p. m. 


New 


to visit anything desired in 


Wednesday, September 3 

Opportunity to visit anything desired in New York 
City. 

Luncheon on the fifty-fifth floor of the Manhat- 
tan Company Building, 40 Wall Street, 1:00 P. M. 

Afternoon tea at Mr. Clarence H. Mackay’s 
tate, at Roslyn, L. I., 4:00 p. m. 

Evening—opportunity to visit Coney Island or 
any other sights which may be desired. 


Es- 


Thursday, September 4 

Convocation at Columbia University and presen- 
tation of honorary degrees, 10:30 a. m. 

Reception at City Hall, by Honorable James J. 
Walker, Mayor of New York City, 12:30 p. m 

Luncheon by the Chamber of Commerce of the 
City of New York at its building, Liberty and Nassau 
Streets, 1:30 p. m 

Reception by The New York County Lawyers’ 
Association at its home, 14 Vesey Street, 2:30 p. m. 

Departure for Boston at about 6:00 p. m 


Friday, September 5 


Arrive Boston about 8:00 a. m., Statler Hotel. 
Reception by His Excellency, the Governor of 


Massachusetts, in the Hall of Flags, at the State 
House. 
Luncheon by the Commonwealth of Massa- 


chusetts, 1:00 p. m 
Visits to places of interest, followed by a tea, place 
to be announced. 
Dinner by The 
Boston, 8:00 p. m. 


Saturday, September 6 


Bar Association of the City of 


Cambridge and Harvard University, 10:00 a. m. 

Luncheon by the Faculty of the Harvard Law 
School, at Langdell Hall, 1:00 p. m. 

Motor trip to the Country Club, in Brookline, a 
suburb of Boston, for tea and supper. 








FINAL PROGRAM OF FIFTY-THIRD ANNUAL 


MEETING 


Chicago, Illinois, August 20-22 


Wednesday Morning, Aug. 20, at 10 o’clock 
Ball Room Stevens Hotel 

Addresses of Welcome. 

Annual Address by President of Association 

Announcements 

Report of Secretary 

Report of Treasurer 

Report of Executive Committee 

Each State delegation will meet at the CLOSE of 
this session to nominate a member of the General 
Council, and to elect a Vice President and four mem- 
bers of the Local Council for the State. Places where 
delegations will meet will be announced before close 
of session. 


Wednesday Afternoon, Aug. 20, at 2:30 o’clock 
Ball Room Stevens Hotel 


Address by George W. Wickersham 
Statement concerning the work of the American 
Law Institute. William Draper Lewis, Director. 


Reports OF SECTIONS 


Comparative Law Bureau, William M. Smithers, 
Philadelphia, Pa. 

Conference of Bar Association Delegates, Thomas 
C. Ridgway, Los Angeles, Calif 

Criminal Law and Criminology, Justin Miller, Los 
Angeles, Calif. 

Judicial Section. Fredk. E. Crane, Brooklyn, N. Y 

Legal Education and Admissions to the Bar, 
George H. Smith, Salt Lake City, Utah 

Mineral Law. James A. Veasey, Tulsa, Okla. 

Patent, Trade-Mark and Copyright Law. Henry 
M. Huxley, Chicago, III 

Public Utility Law 
cago, Ill. 

Uniform State Laws 
Moines, Iowa. 


Kenneth F, Burgess, Chi 


esse A. Miller, Des 


Wednesday Evening, Aug. 20, at 8:30 o’clock 
Ball Room Stevens Hotel 


Address by Hon. N. W. Rowell, K. C., LL.D., 
Toronto, Canada 

Election of General and Local Councils 

President’s Reception—10 P. M 


Thursday Morning, Aug. 21, at 10 o’clock 
Ball Room Stevens Hotel 
REPORTS OF COMMITTEES 


American Citizenship. F. Dumont Smith, Hutch- 
inson, Kan. 
International Law 
ington, D. C. 
Removal of Government Liens on Real Estate. 
John T. Richards, Chicago, III 
Jurisprudence and Law Reform. Paul Howland, 
Cleveland, Ohio. 
Federal Taxation 
City. 


James Brown Scott, Wash 


Hugh Satterlee, New York 


> 


Judicial Salaries. A. B. Andrews, Raleigh, N. C 





Admiralty and Maritime Law. T. Catesby Jones 
New York City. 
Commerce. 
Commercial Law and 
Lashly, St. Louis, Mo. 
Publicity. Walter H. Eckert, Chicago, III 
Memorials. William P. MacCracken, |r., Chicag 


Rush C. Butler, Chicago, III 
Sankruptcy Jacob M 


I] 
Thursday Afternoon, Aug. 21, at 2:30 o’clock 
Ball Room Stevens Hot 
Address by the MHonorabl Thomas D 
Thacher, Solicitor General of the United Stat 


REPORTS OF COMMITTEES 


Professional Ethics and Grievances Choma 
Francis Howe, Chicago, IIl. 

Supplements to Canons of Professional Ethics 
Edward A. Armstrong, Princeton, N. ] 

Uniform Judicial Procedure. Nathan Wm. Ma 
Chesney, Chicago, III. 

Aeronautical Law. Chester W. Cuthell, New York 
City. 

Communications 

Insurance Law 
Conn. 

Legal Aid Work. 
ton, Mass. 


Louis G. Caldwell, Chicago, III 
William Brosmith, Hartford 


Reginald Heber Smith, Bos 


Thursday Evening, Aug. 21, at 8:30 o’clock 
Civic Opera House 
Address by the Chief Justice of the United States 
Responses by representatives of the Bars of Eng 
land, France, Scotland, Irish Free State and Canada 
Reception to visitors and members 


Friday Morning, Aug. 22, at 10 o’clock 
Ball Room Stevens Hotel 
REPORTS OF COMMITTEES 
Change of Date of Presidential Inauguration. Ley 
Cooke, Washington, D. C. 
Noteworthy Changes in Statute Law 
Chamberlain, New York City. 
Award of American Bar Association Medal 
Nomination and Election of Officers 
Miscellaneous Business. 
Adjournment sine die. 


Joseph P 


Friday Evening, Aug. 22, at 7 o'clock 
Ball Room Stevens H 


Annual Dinner of the Associat 


Important N otice Concerning Ani f Dinnes 

Because of the necessity of making suita 
and adequate arrangements for the guests 
\ssociation from abroad, and the fact that the at 


tendance at the Annual Dinner this y: 
ably be greatly in excess of that 


dinner, the Committee on Arrang 
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Fi 
iA 
int 
ll 
‘ ew of part - | 9 Ss business section, 
nual Meeting has cided not to use the custom- 
table party card ind to place on sale prior to 
te e meeting the tickets for the dinner 
Complete infor concerning this arrange 
ment has been sent to each member of the Associa- 
1 by first-class 1 th notice of annual dues 
juests for addit formation should be ad 
lressed to the Executive Secretary, American Bar 
: sociation, 1140 N Dearl orn Street Chicago, 
Saturday, Aug. 23 
ev The Chicago Bar Association is arranging a 
ried program of entertainment for members and 
: } . 1 ’ 
| tors, which will include 
l. Boat trip on Lake Michigan with luncheon 
board 
2. Visit to Field Museum, Shedd Aquarium, 
the Adler Planetarium 


> 


Sight-seeing trip through the Union Stock 


Section Meetings 
Fortieth Annual Meeting of the National Confer- 
ence of Commissioners on Uniform State Laws 
South Ball Room, Stevens Hotel, Chicago, 
August 11-16, 1930 
I] detail 


vo sessions da ill be held For 


Tul J T | page $37) 












showing the Chicago River and bridges and portion of Wacker 
Drive on south side of river. 


Comparative Law Bureau 


Tuesday, August 19, 1930, Private Dining Room 
No. 8, Stevens Hotel 


1:00 P. M. 


Meeting of Council. 


2:00 P. M. 


Meeting of Bureau. 


Conference of Bar Association Delegates 
Fifteenth Annual Meeting, Stevens Hotel 
Monday, August 18, 1930 
10:00 A. M., South Ball Room 

Roll Call of Delegates. 

Remarks by Chairman. 

Report of Committee on Bar Reorganization, 
Philip J. Wickser, Chairman. 

After presentation of above report there will 
be an open discussion on the subject of the report 
led by Hon. Royal A. Stone, Justice Supreme Court 
of Minnesota, Robert H. Jackson, of New York, 
and Province M. Pogue, of Ohio. 

Appointment of Nominating Committee. 

12:30 P. M., West Ball Room 

Informal Luncheon. 

2:00 P. M., South Ball Room 


Report of Committee on Abuses in Negligence 
(Continued on Page 529) 
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CHARACTER AND FITNESS 

We learn from an editorial in the New 
York Sun of July 2nd that Presiding Justice 
Lazansky of the Appellate Division of the 
Supreme Court, Second Department, has 
ruled that a committee on character and fit 
ness of applicants for admission to the Bar 
has no right to examine an applicant as to 
his general knowledge. 

He holds that the scholarly accomplish 
ments of the applicant are to be determined 
by the rules of the Court of Appeals setting 
forth the qualifications of persons authorized 
to take bar examinations; that legal learn 
ing is to be determined by the State Board 
of Law Examiners; that character and gen- 
eral fitness are to be determined by the Ap 
pellate Division through its committee on 
character and And he adds these 
words of limitation of the committee’s func 
tions: “In my opinion the words ‘general 
fitness’ have rather to do with a man’s gen 
eral experience in life, his family life, his 
associates, his business or other experience, 
his general reputation and the like.” 

[t will be noted, of course, that there is 
here no denial of the character significance 
of educational requirements in one applying 
for admission to the Bar. There is simply, 
at least as appears from the editorial, the 
statement that other means have been pro 
vided by law for determining the extent of 
general and legal knowledge, thus confining 
the committee’s inquiry to other pertinent 
matters bearing on character and fitness. 
The question that remains, therefore, is sim 
ply whether this tripartite division of the 


fitness. 















one task works in practice—for, after 
the entire problem of admission is simp! 
one of determining character and fitness 
a broad sense. If it does not 
factory results, the method of procedur 
should certainly be changed, as the Ney 
York Sun suggests. If it does, a committe 
on character and fitness will naturally 
willing to discharge functions admittedl: 
much narrower than its committee title in 
plies. 

However, apart from 
based on the special situation in New York, 
there is much to be said for a y broad 
power of inquiry on the part of a committee 
on character and fitness. The question 
general and legal knowledge is intimately 
bound up with both character and fitness | 
The Indiana Bar is basing its commendable ! 
effort to raise the standard of admission i 
that State on the assumption that desire to 
exercise the high functions of an officer of 
the Judicial Department without proper 
educational qualifications to the t 
duties of the office, is direct evidence of a ( 
lack of the good moral character which the f 
State constitution makes the only qualifica 
tion for admission in that commonwealth 





produce sat 


considerations 


verv 


perform 


The American Bar Association’s movement t' 
to raise educational standards for admission ’ 
stresses the argument that adequate prey li 
aration is closely related to moral character 
A committee on character and fitness could 
hardly be permitted to constitute itself a 01 
second examining board or a court of appeal 
from the first one. But it would seem not tl 
unreasonable to permit it to use any pra | 
tical method to determine whether, in fac \\ 
the applicant has the proper character for a 
member of the bar. be 
——_ ic 
THE BENCH URGES BETTER BRIEFS tic 
By rules of court, articles in law re 
views, and addresses the Appellate Bench ae 
giving the Bar some courteous, but ver . 
earnest and practical, information as 


improvements in the making 


needed 





briefs. Typical of the first method of . 
monition may be taken the recently promul be 
gated Rules of the United States Court of — 
Appeals for the Seventh Circuit. “Briefs” 
are dealt with in Rule 22. 

After disposing’ of the time of filing 
paper, type and even the color of the cove 
the Court comes to the important point 


convenient arrangement. It provides th 


“preceding each brief there shall be 
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Justice W. D. Anderson of the State Su- 
preme Court. He prefaces his discussion 
of the mechanics of brief-making by the per- 
tinent observation that “it is of the highest 
importance that counsel should thoroughly 
master the law and the evidence of the case 
before he prepares his brief on appeal. If 
he has done this, he will have little trouble 
in making the Court understand his case. 
On the other hand, if he has not, court rules 
regulating the form and content of briefs 
will be of little aid to him.” He then elab- 
orates on the sort of brief which is of most 
assistance to the court, according to the 
Rules of that body, viz.: “one containing, 
first, a concise statement of the case so far 
as concerns an essential understanding of 
the questions presented for determination, 
with specific references to the precise places 
in the record where the points discussed may 
be found, and second, a ‘brief of the argu- 
ment which should consist of the points or 
propositions of law or fact to be discussed 
with the citation of authorities relied upon 
in their support.’ ” 

The address of Associate Justice John 
F, Simms, of the Supreme Court of New Mex- 
ico, on “Speed in the Administration of Jus- 
tice,” printed in the May isue of the Jour- 
NAL, affords an illustration of the third 
method of attacking the problem. “In the 
supreme court,” he says, “the brief is the 
vital element in a litigant’s case. And brief- 
making is an art which all of us should more 
closely study. To fill a paper with ill-as- 
sorted citations and excerpts from an ency- 
clopedic treatment on some legal subject, 
most of which cases the writer will never 
read, is a travesty on the art. The Supreme 
Court will soon catch you in this practice, 
which helps nobody, and burdens the court 
to the point of exhaustion.” 


EXPENSE OF ENTERTAINMENT OF 
VISITORS FROM ABROAD 

As some inquiry has been made with 
reference to the expense of the entertain- 
ment of the guests of the Association from 
abroad, at the coming Annual Meeting at 
Chicago, the Executive Committee an- 
nounces that such expense is not to be paid 
by the Association, but is to be defrayed 
from a fund which has been provided for 
that purpose by members of the Association 
who enjoyed the hospitality of the British 
and Paris Bars on the occasion of the visit 
of the Association to London and Paris, in 
1924. 
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Purchase of Liquor for Beverage Purposes Held Not Forbidden by Provisions of Natio 
Prohibition Act—Effect of Plea of Nolo Contendere to Indictment Under That Act 


Certification of Questions to the Supreme Court—Injunction to Prevent Interference 
With Designation of Labor Organization Representatives—Validity Under the 
Fourteenth Amendment of Certain Provision of New York Workmen's 
Compensation Law—Right of Federal Reserve Bank to Charge Cash 


Letter to Reserve of Member 


Bank on Latter’s Failure, etc. 


By EnGAR Bronson TOLMAN* 


National Prohibition Act—Purchase of Liquor for 
Beverage Purposes 


The provisions of the National Prohibition Act for- 
bidding the purchase of intoxicating liquor for non-bev- 
erage purposes without a permit do not include the pur- 
chase of such liquor for beverage purposes, and a purchase 
for beverage purposes is not a crime. 

United States Farrar, Ady. Op. 581; Sup. Ct. 
Rep. Vol. 50, p. 42 

The appellee here was indicted in the federal 
court in Massachusetts on a charge of having un 
lawfully and knowingly purchased intoxicating 
liquor fit for use for beverage purposes contrary to 
the National Prohibition Act. The trial court 
quashed the indictment on the ground that the 
ordinary purchaser of intoxicating liquor does not 
come within the purview of the act. On appeal this 
was sustained by the Supreme Court in an opinion 
by Mr. Justice SUTHERLAND. 

In delive ag the opinion he reviewed briefly the 
provisions of Sec. 3 and Sec. 6 of the act and pointed 
out that the question here presented was very 
nearly the same as that decided in United States v. 
Katz, 271 U. S. 354, and is concluded by the principle 
there invoked. 

Section 3 renders it unlawful for any person to 
“manufacture, sell, barter, transport, import, export, 
deliver, furnish or possess any intoxicating liquor 
except as authorized in this Act fi ss 

The section goes on to provide that liquor for 
non-beverage purposes and wine for sacramental 
purposes may be manufactured, purchased and sold, 
but only under permits issued in accordance with 
the statute. 

Section 6 specifies in detail the regulations re 
lating to the manufacture and sale under permit for 
lawful purposes, but first provides that “No one 
shall manufacture, sell, purchase, transport, or pre 
scribe any liquor without first obtaining a permit 
from the commissioner so to do, except that a per 
son may, without a permit, purchase and use liquor 
for medicinal purposes when prescribed by a physi- 
cian as henein provided te 

Examining these provisions the Court con 
cluded that the sweeping prohibition of the pur- 
chase of intoxicating liquor without a permit is 
limited to the class of persons who are selling for a 
lawful purpose and are lawfully engaged except for 
failure to procure a permit. To this class the pur 


4 
chaser here did not belong, and for that reason he 
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\ssisted by 





could not have procured the requisite pern 
had applied for it. 








After referring to the Katz case involving a ce 
spiracy to sell without keeping permanent recor 
as required by Sec. 10, the Court further discuss: 
the proper construction to be placed on the 
visions of Sec. 6 and said: 

It is not necessary to repeat the citatior t authoriti 

or the pertinent canons of statutory construction set 

in the opinion to support this conclusios We are u 

to find any logical ground for holding that the words 
person” in §10 are used in the restricted sense thus state 
but that identical words in §6, which forms a part of the 
same general plan tor controlling the authorized 
intoxicating liquors, may be given an unlimited applica 
tion. Obviously the National Prohibition Act deals wit 


the liquor traffic from two different points of view. In th 
case of beverage liquors, except for sacramental and med 
cinal purposes, the traffic is prohibited absolutely and 


conditionally; in the case of nonbeverage liquors, it 
permitted but carefully regulated. The prohibitions in 
are with respect to the former; while those in §6 are wit 
respect to the latter. In the former the sale, but not the 
purchase, is prohibited; in the latter both are prohibit 
Since long before the adoption of the Eighteentl 
Amendment it has been held with practical unanimity tt 
in the absence of an express statutory provision to tl 
contrary, the purchaser of intoxicating liquor, the sale of 
which was prohibited, was guilty of no offense Ar 
statutes to the contrary have been the rare excepti 


, 
. 
Probably it was thought more important to preserve tl 
complete freedom of the purchaser to testify against 
seller than to punish him for making the purchase 
However that may be, it is fair to assume that Congres 
when it came to pass the Prohibition Act, knew this history 
and, acting in the light of it, deliberately and 
omitted to impose upon the purchaser t 
erage purposes any criminal liability. If a 
to support this view of the matter, it 

the fact, conceded by the government's brief, that ri 
the entire life of the National Prohibition Act, a period 
ten years, the executive departments charged with the ad 
ministration and enforcement of the act have uniform! 
construed it as not including the purchaser in a case lik 
the present; no prosecution until the present one has ever 
been undertaken upon a different theory; and Congress 


course well aware of this construction and practice, 





significantly left the law in its original forn It follows 
that, since the indictment charges no offense under §6 


was properly quashed 

The case was argued by Assistant Attorne 
General Youngquist for the government and | 
Mr. William H. Lewis for the appelle 
National Prohibition Act—Conspiracy Unlawfully 

to Transport—Plea of Nolo Contendere to 

Indictment Under Act 

A conspiracy unlawfully to transport intoxicating 
liquor is an indictable offence under the National Prohi 
bition Act. 
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A plea of nolo contendere has for most purposes the 
effect of a plea of guilty, and while such plea remains on 
fle a stipulation thereafter filed purporting to show the de- 
crime may not be considered for that 
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Appellate Procedure—Certification of Questions— 
Internal Revenue Exemption from 
Transportation Tax 

The Supreme Court will not answer questions which in 
effect transfer to it the whole case in advance of a decision 
below because such would be an exercise of original and 
not appellate jurisdiction. If, however, a distinct question of 
law is certified to it for the guidance of the lower court, it 
will not decline to entertain such question merely because 
its answer may be decisive of the case. 

Where one answer to a question of law certified to the 
Supreme Court would be decisive of the whole case and 
another answer would not be, the question does not em- 
brace the whole case in violation of the rule forbidding 
certification of a question of the latter type. 

Where supplies are sold to a county under an agree- 
ment providing that the seller shall deliver the supplies to 
the county at a stated price at a certain place, f. o. b., and 
the freight charges are paid by the purchaser and deducted 
from the stated price, the transportation service rendered to : 
the place of delivery is not one rendered to the county 
within the meaning of the statutory provision exempting 
such service from the Transportation Tax. 

Wheeler Lumber Bridge & Supply Company v. 
United States, Adv. Op. 600; Sup. Ct. Rep. Vol. 50, 
p. 419 

This case came before the court on a certificate 
from the Court of Claims. The certificate was first 
dismissed on the ground that the question certified 
embraced the whole case, but the order was vacated 
before the end of the term and the matter held for 
further consideration. 

The legal question certified, stated in terms of 
the facts found and conceded to be correct, is sum- 
marized as follows in the Court’s opinion, delivered 
by Mr. Justice VAN DEVANTER;: 

Where a vendor, who has engaged to sell and deliver 
lumber needed for public bridges to a county at a desig 
nated point in the county f. o. b. at a stated price, ships 
the lumber by rail to that point preparatory to there 
effecting’ the required delivery and forwards the bills of 
lading to the county, and the latter, conformably to the 
vendor's intention, surrenders the bills of lading to the 
carrier, pays its transportation charges, receives the lum- 
ber from it, deducts from the f. o. b. price at destination 
the transportation charges paid to the carrier, and remits 
the balance to the vendor—is the transportation of the 
lumber to the place of delivery a service rendered to the 
county (State) within the meaning of the exempting 
provisions of § 502 of the Revenue Act of 1917 and §500 
(h) of the Revenue Act of 1918, and within the principle 


recognized and applied in Panhandle Oil Co. v. Mississippi, 
277 U. S. 218? 





The plaintiff contested liability for the tax on 
two grounds: (1) that the transportation service 
was rendered to the counties and therefore exempt ; 
and (2) that, as the counties paid the carrier its 
transportation charges, the liability for the tax, if 
any, did not attach to the plaintiff. 

After stating the case the Court referred to the 
Act of 1925 providing for the certification of ques- 
tions of law from the Court of Claims, a new pro- 
vision in that it permits certification of questions 
by that Court, but a provision similar to enact 
ments permitting certification of questions from 
other courts. Two reasons were then stated which 
prevent certification of the whole case: (1) de 
termination of the whole case in advance of decision 
by the court certifying the question would be an 


unconstitutional exercise of original jurisdiction ; 
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(2) the statute permits certification only of “definite 
and distinct questions of law.” 

Even the restricted certification permitted by the 
statute invokes action which is rather exceptional in the 
appellate field. But that such action is appellate is now 
settled. Early and long continued usage amounting to a 
practical construction of the constitutional provision re- 
quires that it be so regarded. 

Upon further consideration, however, the Court 
concluded that no valid objection existed here to 
answering the question certified. 

The question certified is a distinct and definite ques- 
tion of law and its materiality is adequately shown. Neither 
in form nor in effect does it embrace the whole case. It 
does not include any question of fact, but, on the contrary, 
treats the facts as fully ascertained and definitely states 
those out of which it arises. No doubt, with these facts 
ascertained, an affirmative answer to the question would be 
decisive of the case. But if the answer were in the negative 
the case would be left where another question of law 
raised by the plaintiff's petition and mooted in the Court of 
Claims, but not certified, would need to be resolved by that 
court before a judgment could be given. 

As to the merits of the case the Court con- 
cluded that there was no basis for exemption from 
the tax, saying: 

We thus are brought to the solution of the certified 
question. Counsel for the government concede, and rightly 
so, that the exemption accorded to a State by §502 of the 
Revenue Act of 1917 and §500 (h) of the Revenue Act of 
1918 should be construed as extending to her counties, as is 
done in the administrative regulations. The Court of Claims, 
evidently entertaining this view of the exemption, inquires 
whether the transportation described in the question is a 
service rendered to the county within the meaning of those 
sections. The transportation is had at the vendor’s instance 
and is his means of getting his lumber to the place of sale 
and delivery. He engaged to deliver f.o.b., not at the place 
of shipment, but at the place of destination, which is the 
place of sale and delivery. There is no delivery, and 
therefore no sale, until after the transportation is com- 
pleted. Upon these facts, recited in the question, we are 
of opinion that the transportation is not a service rendered 
to the county in the sense of the sections cited, but is a serv- 
ice rendered to the vendor. Conceding that the sections are 
parts of a taxing scheme, and assuming that they are in- 
tended to recognize and fully respect the constitutional im 
munity of a state agency, such as a county, from federal 
taxation, we think they neither require such transportation 
to be regarded as a service to the county nor operate to 
exempt such transportation from the tax 

The tax is not laid on the sale nor because of the 
sale. It is laid on the transportation and is measured 
by the transportation charges. True, it appears that here 
the transportation was had with a view to a definite sale; 
but the fact remains that the transportation was not part 
of the sale but preliminary to it and wholly the vendor’s 
affair. . . . It follows that the tax on the transportation 
cannot be regarded as a tax or burden on the sale. 

The case was argued by Mr. Jesse A. Miller 
for Wheeler Lumber Bridge & Supply Company 


Railway Labor Act—Injunction to Prevent Inter- 
ference with Designation of Labor Organ- 
ization Representatives 

Under the provisions of the Railway Labor Act the 
carriers and employees have the right to designate their 
representatives without interference, influence or coercion 
by each other, and the right so to designate representatives 
is enforceable by injunction. 

Texas & New Orleans R. R. Co. v. Brotherhood 
of Railway & Steamship Clerks, Adv. Op. 607; Sup 
Ct. Rep., Vol. 50, p. 427 

This suit was brought by the Brotherhood of 
Railway and Steamship Clerks and certain other 
employees of the Texas & New Orleans Railroad 
Company in a federal court against that railroad 
and certain of its officers to obtain an injunction 
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1oting the developn the Association were permitted 
to devote their time to that enterprise without deduction 

m their pay, the ge to the Railroad Company of ex- 
enses incurred in 1iting members of the Association, 
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moting the organization of the Association in the interest 
the Company opposition to the Brotherhood, 

1 that these act nstituted an actual interference 

h the liberty al employees in the selection 
their representativ In this view, we decline to sub- 
to minute scrutiny the language employed by these 
urts in discussing questions of fact and we pass to 
the important questior f law whether the statute imposed 
legal duty upon tl lroad Company, that is, an obliga- 


I proceedings 








n enforceable by judicia 
S Pies 
1 briefly t 


The Court then referre: ) 


settlement of railway labor 
the Court holding 


sions of the Railroad Labor Board. 


satistactory ré¢ sult 
st, the Act of 1926 was enacted. 





















the CHIEF JUSTICE said: 
While adhering in the new statute to the policy of 
roviding for the ami adjustment of labor disputes, 
nd for voluntary submissions to arbitration as opposed to 
5 1 system of compulsor arbitration, Congress buttressed 
lis policy by creating certain definite legal obligations. 
rit The outstanding featur f the Act of 1926 is the provision 
r an enforceable a l arbitration proceedings. The 
irbitration is voluntar but the award pursuant to the 
rbitration is conclusive upon the parties as to the merits 
ind facts of the cont: submitted. (Section 9.) The 
uward is to be filed i1 lerk’s office of the District Court 
’ the United States signated in the agreement to arbi 
trate, and unless a petition to impeach the award is filed 
eh within ten days, the irt is to enter judgment on the 
ec ward, and this s final and conclusive. Petition 
t for the impeachmen award may be made upon the 
grounds that the award does not conform to the substantive 
, requirements of the Act or to the stipulation of the parties, 
; r that the proceedings were not in accordance with the Act 
r were tainted with fraud rruption. But the court is 
tt to entertain sucl 1 on the ground that the 
award is invalid for 1 in such case the 
emedy is to be of the award to a 
mvened board thereof for in- 
terpretation, as pr us it is contem- 
y plated that the proceedings for the » adjustment of 
eg sputes will have an appropriate 1 a binding 
idjudication, enforcea s such 
Reference was made also to § 10 of the Act of 
26 providing that where the Board of Mediation 
- f j s interrunt . ar r ‘ - se 
er ls that an interru n of interstate commerce is 
; : ; 
: reatened on account of a dispute between a car- 
. 4 | ary en — a 
and its employees, the President may create 
emergency board of investigati to report on 
lispute within thirty days. The Act also pro- 
: les that no change shall be made in conditions 
‘eff ng rise to the dispute until thirty days after 
; emergency board has made its report to the 
; sident. 
tl This prohibition, in order 1 the vital inter- 
ts of the country while an yn is in progress, 
nifestly imports a legal obligation. The Brotherhood 
sists, and we think rightly, that the major purpose of 
LUS¢ ngress in passing the Railway Labor Act was “to pro- 
le a machinery to prevent strikes.” Section 10 is 
scribed by counsel for the Brotherhood as “a provision 
1 ting the right to strike,” and in this view it is insisted 
I it there “is no possible question that Congress intended 
en to make the provisions of Section 10 enforceable to the 
tent of authorizing urt of competent jurisdiction 
pr restrain either party to the controversy from changing 











0 provisions 
ntained in the Transportation Act, 1920, for the 
disputes and decisions 
hat the use of injunction had 
t been authorized by that Act to enforce de- 
After the 
f this statute became mani- 
\s to the later 


the existing status during the sixty-day period provided 
for the emergency board.” 

The significance of subdivision eighth of § 9 
was also pointed out as indicating the intention of 
Congress that the obligations imposed by the Act 
should be legally enforceable. It is there provided 
that the individual employee shall not be compelled 
to perform labor without his consent, an apparent 
distinction being thus made between such a case 
and that of the employees as a group. 

It is thus apparent that Congress, in the legislation of 

1926, while elaborating a plan for amicable adjustments and 
voluntary arbitration of disputes between common carriers 
and their employees, thought it necessary to impose, and 
did impose, certain definite obligations enforceable by judi- 
cial proceedings. The question before us is whether a legal 
obligation of this sort is also to be found in the provisions 
of subdivision third of Section 2 of the act providing that 
“Representatives, for the purposes of this Act, shall be desig- 
nated by the respective parties without interference, 
influence, or coercion exercised by either party over the 
self-organization or designation of representatives by the 
other.” ; 

In reaching a conclusion as to the intent of Congress, 
the importance of the prohibition in its relation to the 
plan devised by the Act must have appropriate considera- 
tion. Freedom of choice in the selection of representatives 
on each side of the dispute is the essential foundation of 
the statutory scheme. All the proceedings looking to amic- 
able adjustments and to agreements for arbitration of dis- 
putes, the entire policy of the Act, must depend for suc- 
cess on the uncoerced action of either party through its 
own representatives to the end that agreements satisfactory 
to both may be reached and the peace essential to the 
uninterrupted service of the instrumentalities of interstate 
commerce may be maintained. There is no impairment of 
the voluntary character of arrangements for the adjust- 
ment of disputes in the imposition of a legal obligation not 
to interfere with the free choice of those who are to make 
such adjustments. On the contrary, it+is of the essence of 
a voluntary scheme, if it is to accomplish its purpose, that 
this liberty should be safeguarded. The definite prohibi- 
tion which Congress inserted in the Act can not therefore 
be overridden in the view that Congress intended it to be 
ignored. As the prohibition was appropriate to the aim 
of Congress, and is capable of enforcement, the conclusion 
must be that enforcement was contemplated. 


The point raised as to the constitutionality of 
the Act was briefly disposed of with the following 
comment: 


We entertain no doubt of the constitutional authority 
of Congress to enact the prohibition. The power to regu- 
late commerce is the power to enact “all appropriate legis- 
lation” for its “protection and advancement” .. .; to 
adopt measures “to promote its growth and insure its 
safety” ... to “foster, protect, and control and restrain.” .. . 
Exercising this authority, Congress may facilitate the amic- 
able settlements of disputes which threaten the service of 
the necessary agencies of interstate transportation. In 
shaping its legislation to this end, Congress was entitled 
to take cognizance of actual conditions and to address itself 
to practicable measures. The legality of collective action 
on the part of employees in order to safeguard their proper 
interests is not to be disputed. It has long been recognized 
that employees are entitled to organize for the purpose of 
securing the redress of grievances and to promote agree- 
ments with employers relating to rates of pay and conditions 
of work. Congress was not required to ignore this 
right of the employees but could safeguard it and seek to 
make their appropriate collective action an instrument of 
peace rather than of strife. Such collective action would 
be a mockery if representation were made futile by interfer- 
ences with freedom of choice. Thus the prohibition by 
Congress of interference with the selection of representa- 
tives for the purpose of negotiation and conference between 
employers and employees, instead of being an invasion of 
the constitutional right of either, was based on the recog- 
nition of the rights of both. 


The contention that § 20 of the Clayton Act 
prevents the issuance of an injunction in a case such 
as this, unless necessary to prevent irreparable in- 
jury to property or a property right was also re- 
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jected. The Court intimated some doubt as to the 
applicability of that provision to deny injunctive 
relief to restrain violation of an explicit provision 
of law, but concluded that in any case the necessary 
property interest existed her: 

Mr. Justice McREYNOLDs took no 
decision of the cas¢ 

The case was argued by Mr. J. H. Tallichet 
for the petitioners and ‘by Mr. John H. Crooker and 
Mr. Donald R. Richberg for the respondents. 


part in 


Workmen’s Compensation Law Compulsory 
Contributions to Compensation and Rehabili- 
tation Funds—Validity 

There is no violation of the requirements of due process 
and equal protection, guaranteed by the Fourteenth Amend- 
ment, in the provisions of the New York Workmen’s Com- 
pensation Law as construed to create a cause of action 
against one negligently injuring an employee and in favor 
of the employer or insurance carrier for the amount of 
awards paid by the latter to additional compensation and 
vocational rehabilitation funds maintained by the state, 
where no person is entitled to compensation under the Act. 
Phoe ii 


Vol. 50, 


Transit Ry. Co 
348: Sup. Ct 


Staten Island Rapid 
Indemnity Co., Ady. Op 
p. 242. 

This case involy 
ity under the Fourteenth Amendment of a provision 
of Section 29 of the New York Workmen’s ( 
pensation Law. 

It appeared in an agreed statement of facts 
that Joseph Perroth, in the course of his employ 
ment by one Anderson, was killed through the 
negligence of the appellant, The Staten Island 
Rapid Transit Railway Company, and left surviy 
ing him his dependent widow In an action by 
Perroth’s administratrix for damages caused by his 
death, the claim was settled for an amount greater 
than the dependent would have entitled t 
receive under the Workmen’s Compensation Law 
Under these was no right of 
recovery of compensation against Perroth’s em 


~ 


Rep., 


" 1 


ved a determination of the va 


om 


been 


1 


circumstances there 


ployer, and subdivisions 8 and 9 of Section 15 of 
the Law became applicabl 
The scheme of these provisions was the creation of tw: 


special funds in the hands of the state treasurer, the one t 
be used in paying additional « sation to employees 
incurring permanent total disability after permanent partial 
disability ; and the other, in the vocational education of em 
ployees so injured as to need rehabilitation. These special 
funds were to be mainta rents by the insuranc« 
carrier, as defined in the act, of five hundred dollars f 
each of the two injury causing 
death where there were no ns entitled to compensatior 
under the act, and the payments made out of these special 
funds for the benefit of emplovees of the 
were to be over anc 1e compensation which the act 
required to be made by the employers of sucl 
employees. 


Here the 


ompen 


ned by pay 


funds in those ases of 


de s¢ ribed ( lasse Ss 





tive 


Phoenix ( ompany as insurer of Per 


roth’s employer, paid the state treasurer the 
amount of two awards, $500 each, made against the 


he insurer jointly It then brought 
this suit under Section he Law to recover 
these amounts from the appellant, Rapid Transit 
Company, which had wrongfully caused Perroth’s 
death. That to the employer or his 
for the amount 


employer and t 


section gives 


insurance carrier a cause of action 
of the award paid under subdivision 8 and 9 « 
Section 15. 

The state courts decided (1) that the state 


treasurer was entitled t the irds 





the 


t 





insurer, and (2) that the insurer was entitl 


o recover from the party causing the dez 





section 29 The Court of Appeals f New Ye 


also 
Fourteenth 


process or 


I 
t 


i 


tl 


did not 


denying either 


held that the 
Amendment 


equal protection. 


recovery 
by 


As to the contention that due process was de 
1¢ Court, in an opinion by the CHIEF JUSTICI 
1olding the validity of the law and lecisio 
he New York courts construing it here, said 

The due process clause is invoked on the ground tl 
there is no reasonable basis for the creati ta LUS¢ 
action against the appellant, and that the statute arbitr 
takes the property of one person for the private us¢ 
benefit of another. It is recognized that the State may creat 
new rights and duties and provide for their appropriat 
enforcement. Recovery for an injury causing th and er 


ployers’ liability and workmen’s compensation acts are 
familiar illustrations. But it is argued that the appellant 
committed no wrong against the respondent, and thi 


the wrong against the deceased and his w w the appella 
has made full restitution. The fact of this restitut 
ever, is an inadequate basis for the conclus sought 


can not be said that in providing for the recovery of 
loss sustained by the dependents or 
ceased, the State has exhausted its authority to provide re 
dress for the wrong. The State may permit the recover 
of punitive damages in an action by the representatives 

the deceased in order to strike effectively at the evil to 

prevented The State might also, if it saw fit, pr 
vide for a recovery by the employer for the loss sustain 


next in Ola a 


by him by reason of the wrongful act Che wrong ma 
also be regarded as one against the State its« in depriving 
the State of the benefit of the life of one owing it alleg ( 
ance. For this wrong the State might impose a penalty 





his is not contested And it is well settle tt 
n which penalties shall be enforced, and the dispos 
the amounts collected are matters I ative r 
tion im, 
But it is said that the legislature can not cause . 


against 


liability to accrue to a stranger t 
If, however, the State 


doer committed no breach of duty. 


might penalize the wrongdoer by requiring a payment t 

be made by him directly to the state treas there wot 

seem to be no reason why the State can not compel th ( 
wrongdoer to indemnify the employer, and $s insural 

carrier, for payments properly required of them and made ( 
to the State where the liability for such payments | 

arisen by reason of the death caused by the wrongful 

he State in this instance could have imposed a penalt 


the wrongdoer and tur the amount to the « 
ployer or his insurer for their indemnity l 
plish the same purpose without circumlocut 

rhe respondent under the law of the State sured t 
employer of the deceased, and, as insure ‘ ed 
the statute t make the payments quest t the sta ‘ 
treasury As these payments became obligatory because 
the death caused by appellant's wrongtul act, the emi 
cation of the respondent was a natural and reasonable r 
quirement msequence of that act. In creating the 
ot action in order to obtain this indem: ut there w 


; 
lack ot due process ot law, as there 





means af led by the State for enforcing the lia 

the action to enforce it the appellant 1 as the s 

court has held in the present case, “ava tse 

detense which it has or ever had. It has a right to est 

lish, if it can, that there could have beer re ver nm t me 
negligence action which it settled, and may test the validit th 
of the awards against the insurance carrie any defens 

which the carrier could have interposed, as it was t | 


party to that proceeding and is not bound 


In 


pr 


support of the contention that the stat 


violates the requirement of equal protection of t 

laws, the point made was that the classificati 

arbitrary in that it rests on whether there are 

sons entitled to compensation in the particular 

and that this depends upon the furth« cumst P 
vhether there are dependents, and so, whetl ; 
they recover at least as much as th mpensat 
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rovided for by the Act. Rejecting the contention 
e Court said: 

But this is the ssification with respect to the require- 
nent of the | payment the employer or his insurer for the 
naintenance of the special funds. That can not be said to 
’ an unreasonable classification, as it provides for those 
ases where there no persons entitled to compensation 
inder the act, and thus the immediate employer and his 

surer are relieved of the obligation to pay compensation 

»o tar as t provision of section twenty-nine 1s 
ncerned, it operat niformly against all wrongdoers in 
ke circumstances, that is, whenever awards as required 


subdivisions eig ine of section fifteen have been 


nade against the e1 r his insurer, and such awards 
ave been paid to t tate treasurer 
The case wi: argued by Mr. Frederick H. 


Vood for the 


Federal Reserve Banks—Disposition of Reserve on 
Failure of Member Bank 

Where the circular governing the relations between 
federal reserve banks gives a member bank the right to 
charge a cash letter of another member to the latter’s re- 
serve account at any particular time deemed necessary, a 
cash letter may be charged against the reserve account 
after the bank whose reserve account is thus charged has 
closed its doors on account of insolvency. 

Early v. Fed Reserve Banl f 
Adv. Op. 332; Sup. Ct. Rep. Vol. 50, p. 

In this opinion the Court reviewed 


Richmond, 
235. 


a judgment 


favor of the Fed Reserve Bank of Richmond 
a suit by the receiver of a national bank in South 
Carolina, a member of the Federal Reserve Sys- 
em. The suit wa rought by the receiver to re- 
ver the reserve ince of the South Carolina 
Bank in the har f the Richmond Bank at the 
lose of business October 9, 1926, when the 
South Carolina being insolvent, closed its 
loors. 
The facts were that on October 7 the Rich 


md Bank forwarded to the South Carolina Bank 
hecks drawn on the latter which the former had 
received for collectior Upon receipt the South 
Carolina Bank next day marked them paid and 
harged them to tl lrawers’ account. A series 
| similar transact took place in respect of 
hecks forwarded on October 8 Upon notice of 
he insolvency on October 11 the Richmond Bank 

irged the account of the other bank with the 
nount of checks rded on October 7, and 
next day charged it with the amount sent Oc- 

ber 8 

A circular gove! o the relations between the 
inks required remit immediately avail- 
le funds or to provide available funds to meet 
ecks drawn on ¢ member and forwarded to it 

another, within the agreed transit time. It 
so provided that umount of such checks was 

be chargeable against the reserve account of a 
ember «t the ex] tion of the transit time, and 
en ¥ on to s The right is reserved, how- 
¢ tu charge a S letter to the reserve ac- 

unt of a member bank at any time when in any 

rticular case we deem it necessary to do so.” 

The transit time here was three days which 

id not expired when the South Carolina Bank 

pended business 

The receiver's tention was that his bank 

! until the end of the transit time to meet the 
ecks dr: wn on it al that until that time expired 
e other bank had bare powet! f attorney to 

rge the reserve hich was revoked by the in- 








solvency. This contention the Supreme Court re- 


jected in an opinion by Mr. Justice Hotes, and 
athrmed the judgment of the Circuit Court of Ap- 
peals. He said: 


All parties must be taken to have dealt upon the terms 
of the circular that we have quoted. The right of the South 
Carolina Bank to draw against its reserve account was 
subject to the right of the Richmond Bank that held the 
account to charge it with a cash letter whenever deemed 
necessary. This power is reserved more obviously in the 
interest of the depositors of the checks than of the Rich- 
mond Bank. The latter received the checks for collection 
with responsibility only for its own negligence. The de- 
positor took the chance of finding that his only debtor was 
a distant bank in place of the maker of the check discharged 
(Federal Reserve Bank of Richmond v. Malloy, 264, U. S. 
160, 166)—a bank that might be insolvent, as this one was. 
His situation was the one that most needed the power to 
charge the reserve. The language of the circular pointed 
to the depositor’s interest—for the cash letter that was to 
be charged was merely another name for the checks that 
the letter contained. The existence of the power must be 
assumed to have been one of the considerations inducing 
the owner of the check to give the Richmond Bank author- 
ity to send it directly to the drawee. All parties must be 
taken to have understood that in the event that happened 
it was the duty of the Richmond Bank when it knew the 
facts to charge the reserve account of the South Carolina 
Bank, and if so the account should be charged. There was 
no overt act necessary in addition to what - parties had 
agreed upon. The case of Equitable Trust Co. v. First Na- 
tional Bank of Trinidad, 275 U. S. 359, cited a the peti 
tioner, has no application because there in the opinion of 
the Court there was no attempt to create a lien upon an 
identified fund, whereas here the reserve was identified. 
The fact that the fund might be diminished by drafts of 
the South Carolina Bank does not invalidate the lien, any 
more than the right of a depositor to draw against his 
account invalidates a banker's lien, not to speak of the 
paramount power of the Richmond Bank mentioned above. 


The case was argued by Mr. 
and Mr. R. E. 
Mr. M. 


George P. Barse 
Whiting for the petitioner and by 
G. Wallace for the respondent. 


Transportation Act—Priority of Claims of United 
States in Case of Insolvency 

The United States is not entitled to priority of payment 
out of insolvent estates under R. S. § 3466 on claims aris- 
ing for money due from a common carrier by railroad under 
Title II of the Transportation Act, in view of the general 
purposes of that Act and in view of the specific provisions 
therein contained for the securing of such claims. 

United States v. Guaranty Trust Company, 
Op. 311; Sup. Ct. Rep. Vol. 50, p. 212. 

The question involved in this case was whether 
the government was entitled to preference and pri- 
ority of certain claims over all other creditors under 
§ 3466 of the Revised Statutes. Opposing creditors 
asserted that the claims in question were not en- 
titled to priority because their nature and origin 
precluded them from the purview of § 3466. The 
claims involved were against The Minneapolis & 
St. Louis Railroad in a creditor’s bill consolidated 
with foreclosure suits. The master and the district 
court denied priority of the claims over any 
creditor, and the Circuit Court of Appeals af- 
firmed the decision but limited it to a denial of 
priority only over secured creditors and those pre- 
ferred by local laws or by the rule of Fosdick v. 
Schall, concluding that the property was insuff- 
cient to satisfy more than preferred creditors. 

On certiorari the Supreme Court affirmed the 
judgment, stating in an opinion by Mr. Justice 
BrANpeis that the priority did not extend to any 
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here involved 


other 





claims of the nature 
creditors. 

The claims in question were 
Two notes for $625,000 each for government ad- 
vances under § 207 of ’ Act, 1920, 
bearing interest at 6% and secured by the com 
pany’s Series A 50-year refund and extension 


mortgage bonds; (2) A claim for $292,022.23 certi 
fied by the Interstat 


over any 
as follows: (1) 


irtation 


e Commission 





as 


the sum advanced to the carrier to meet fixed 
charges and operating expenses under § 209 of the 
Act; and (3) A claim for $1,382,000 on a promis 





sory note for money a ced by the government 
to the carrier under § 210 to meet “maturing in 
debtedness or to provide itself with equipment or 


other additions and betterment 

Each of the statutory provisions mentioned 
contains appropriate restrictions looking to th 
proper securing of the debt in question. All were 


a plan embodied in the Act for the govern 


part of 
} period after | 


ment to finance the carriers for fe. 
eral control until it ible to restore thei1 
credit, to the end that the nation’s transportation 
system as a whole migh rved. 
After reviewing th provisions and 
to served thers DY, MR J 
pointed out their bearing on the necessity 
ing the clai f t lvanced, 


f 
s 


the pur 
BRANDEIS 
for deny- 


poses be STICI 


claims of priority her Saying 


To have given priority to debts due the United States 





pursuant to Title II, would ha feated the purpose of 
Congress. It not only would have prevented the reestab 
lishment of railroad credit among inkers and investors 
but it would even have seriously impaired the market value 
of outstanding railroad securities. It would have deprived 
the carriers of the credit commonly enjoyed from supply 
men and others; would have s embarrassed the 
carriers in their dé ations; and would have made 
necessary a great enlargement working capital 


The provision for loans under §210 would have been 
frustrated. Id ill afford voluntarily to 


For, carriers could rd 
contract new would displace, pro 





debts thereunder 





tanto, their existing bonded indebtedness. The entire spirit 
of the Act makes clear the purpose that the rule leading 
to such consequences should not ‘ i ed 

Moreover, Congress evidenced unn uistakably its pur 
pose to rely, for obtainir g payt the Government's 
advances, upon means other than the priority provided for 
by § 3466. Under all of the sections, the giving of ade 
quate security was either required or left to the discretion 
of the President. Under § 210 id could be made 


unless the Interstate Commerce Commission was satisfied 


that the earning power of the carrier and the security given 
furnished reasonable assurance that the loan would be re 
paid and all obligations in connection therewith would be 
performed. The interest rate requir¢ $1 

that which ordinarily accompanies na bt 
carrying such 

sulted from an applicat 

the general purposes of Title II and its specifi 


wich greater thar 
usiness loan 
] have re 


hus, both 


assurance i repayment is 


would 
t the pr rit rule I 


provisions 


make it clear that Congress intended to exclude the 

debtedness so arising from the s $ 3466 of the Re 
vised Statutes. just as under the Federal Control Act it 
had excluded therefrom claims incident to current opera 


tion of the railroads 


The case was argued 
General John Lord O’Brian for th 
by Mr. Charles Bunn for the mortgage 
by Mr. Henry C. Carlson for certain cl: 


nt Attorney 
rovernmen 


and 





trustees 





Local Improvements—Refund of Assessments on 
Abandonment of Improvement 


Where property is assessed for benefits to result from 
the extension of a certain street, the extension thereof con- 
stitutes the consideration for the assessment, and where it 
later appears that improvement has been 
abandoned, the property owner may recover the amount of 


the projected 








such assessment from the municipal corporation which iin 


posed it, since the consideration has wholly failed. 
District of Columbia v. Thompson, Adv. ( 
Ct. Rep. Vol. 50, p. 172. 


In 1912, 


“Tir 
up 


pursuant to an Act of C ess 


trict of Columbia condemned certain land for th 


tension of Lamont 


Street through two squares 
19th Street. The plaintiff's | 


its termination at 


assessed $200 by a jury 
certain property which she owned in 
sum she paid 


In t br ht 


1927 the plaintiff brought suit to re 

sum on the ground that the project { extet 
Lamont 
swered 
pleaded that the claim was barred by the lapse o 
At the trial it appeared that Lamont Str 
extended, but that no official I 
the improvement. A cement 
| 
i 


denying that it had abandoned 
years 
not been 
taken to abandon 
and curb had been 


laid across the west side 


Street obstructing vehicular traffic. A letter writ 


the Auditor of 


1 
} 


the District in reply to 
attorney for the plaintiff and 
the assessments stated that it had never been 
tion to open the extension for vehicular 
of grade, but that it 


excessive Was ¢ 


cipally to provide a vista and access to ; gical 


In a review of the case on certiorari the S 
Court held that the plaintiff was entitled to re 
amount of the assessment paid by her, since the 
eration therefor had wholly failed | YI 
ESS a 
delivered DY tne 
assessing the benefits tne 

a 


pointed out that i1 


necessarily required to assess the enents a ruing 


the extension of a street where one had not existe 


fore, and that this constituted the basis 


ment. Citing certain cases in support 
reached, particularly Valentine v. Cit 
Minn. 446, the Court said: 

lere, although the Commission 
» condemn the strip of land for the « 
Street, more than fourteen year ud «¢ 
District had neither 








1¢ ma 1 $ ex 
wards that end; it 
such extension 


the 
trie 





step t 
*VeI ted 
whi 

traffic; and it m 


, 
t that it desired or t ed t 


across strip 


any tuture time W t tl 
blished, as a matter . | i 
the I 
f extending 
nd that, this being s 
alentine l 
to the plaintiff 
t 


oft the Ss! t that 


fact that 





Case the 
required to return 
consideration 
which it had 


rence and eid 


noun 
retained contrary t 


implicat 


paid, 


cons 
and received t er use. 
1 | 7 } ‘ 
The defense vased on the sta 


isconcelving 





as representing the De! 


Street had been abandoned. 7 District 


; 4 
others tor the rett 


late Mr. Justict SANFORD. H 




















CURRENT LEGAL LITERATURE 


it Books in Law and Neighboring Fields and to Brief 
n of Interesting and Significant Contributions Appearing in 
the Current Legal Periodicals 


Among Recent Books 


Veparti { ted to Recet 
SN TARE 1 ] und Other Selected 
Essays, | Mos« sker, Chief Jus- 
tice of P l Charles M. 
1929 e essays which go to make 
th volur that “precise 
esslo hought” are necessary 
proper u1 le system. The 
rs phras is own handiwork 
vould be diffi within the confines of three 
¢ pag e « tor rf pre 
expression g iwht than that 
ch characte x esses e five articles, 
{ the three comprise this delightful 
tle volume N eas\ find in similar 
ipass a WI ( oe egal toy ics or 
more cal ilate the legal mind. This 
erhaps 1 is precisely such 
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the change in the life of a people to serve whose best 
interests it was originally invoked. In the field of 
criminal law the author is obviously for a rigid appli- 
cation of the doctrine where required to prevent what 
otherwise would be a material prejudice to the rights 
of an accused, but cites with approval the reversal in 
1923 of a rule laid down nearly fifty years before, re- 
quiring the judge to charge in express words that the 


jury were “judges of the law and the facts,” a de- 
parture, however, that did not prejudice any vested 
right of an accused. 

In constitutional cases the chief justice is on the 
side of those who are against undue severity in the 


application of the rule. “The constitution,” he happily 
observes, of general rules which, though 
of permanent operation, of varying significance 
from generation to generation, and it can only exist 
as a living organism by being read in the light of new 
conditions. Prior constructions, made at times when 
perhaps these new conditions were not foreseen or 
considered, should not unduly tie up the future if, in 
the light of material changes in the life of the people, 
they are seen to be erroneous.” 

The concluding pages of the essay discuss the 
retroactive effect as to third parties generally of the 
reversal of a pre-existing decision. Here the author, 
while justifying the general exception touching the 
judicial interpretation of constitutions and statutes, is 
equally in favor of the general but by no means uni- 
versal rule that the last pronouncement must be taken 
to be the rule from the beginning—a rule which is 
not only the most logical one but the one calculated to 
work a “fairer average of justice to all concerned than 
would any other so far suggested.” 

In Res Judicata, which first appeared in the Min- 
nesota Law Review for December, 1926, we have a 
natural complement to the preceding essay. It is an 
excellent and closely documented study, the longest 
in the volume, of the state of the law today on all the 
major points of this important topic. 


“consists 


are 


In Presumptions as to Foreign Law, first pub- 
lished in the Minnesota Law Review in December, 
1926, we have a stimulating discussion of the thorny 
problems as to how far the doctrine of presumption 
of similarity can be carried when the local law is 
statutory and different from the common law. After 
summarizing the sharp division of authorities between 
jurisdictions which allow no presumptions in such cases, 
and those which admit them, either as completely as in 
the case of the common law, or with limitations, as for 
instance with the qualifications that presumptions can- 
not be invoked to work a forfeiture or impose a 
penalty, the Chief Justice comes squarely out for a 
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classification on a different basis, a basis which seems 
to have been given judicial recognition in the eminent 
jurist’s own forum, viz., that of probability (Wagen- 
bauer v. Schwinn, 285 Pa. 128 (1926), 131 Atl. 699. 
Repudiating as highly arbitrary any rule which seeks 
to justify all presumptions as to common law, and to 
exclude all as to statutory law, the author suggests 
that the use of the presumption of similarity be ad- 
mitted in the case of statute law only “where the 
statutory provision in question is of such general ac- 
ceptance that there is likelihood of its existence in the 
foreign state.’’ Failing, however, the adoption of such 
a rational test, he frankly favors the abandonment of 
the use of presumptions in such cases, and in its place, 
in the absence of such other law, the resort to the 
law of the former, on the theory of an implied agree- 
ment between the parties to that effect. 

Apt illustrations of the defect of the present sys 
tem and of the unwarranted use of presumptions by 
various state courts, lend persuasiveness to the writer’s 
thesis. It presents a serious challenge to judicial con- 
sideration throughout the country 

In the three lectures delivered at the University 
of Pennsylvania Law School in 1925, and here repub 
lished under the title ““The Common Law and our Fed 
eral Jurisprudence,” the Chief Justice addresses him- 
self to one of the classic and still unsolved problems 
of American jurisprudence, “Is there a federal com 
mon law?” These lectures aptly reflect that protest 
against confusion of thought and that insistence on 
clearness of definition which is constantly manifest 
throughout this volume. “If,” he remarks, “the United 
States has developed, to one degree, an independent 
system of common law, as distinguished from the com- 
mon law of the several states, it should be acknowl- 
edged as such and should be so termed; for confusion 
in terminology leads to confusion of thought, and al- 
most inevitably to misconceptions, if not errors, in the 
administration of the law.” 

The first lecture is devoted to a review of the cele- 
brated controversy over the existence of common law 
as a source of federal criminal jurisdiction. The au- 
thor notes that the ultimate negative reply given to 
this question “probably did much to foster a belief 
which still persists on the part of many persons, that 
there could be no federal common law of any sort 
administered in the federal courts.” With the ground 
thus cleared, he examines in turn all of the several 
categories of federal jurisdiction, and analyzes under 
each category typical examples of the resort to “a 
federal common law in the sense of a body of non- 
statutory rules independently announced and adminis- 
tered.” He is unwilling to agree with Professor 
Willoughby and those who share the latter’s views (it 
would be interesting to know whether Professor Beale 
is not one of the number) that this body of law may 
be properly held to be “essentially state law.” To the 
Chief Justice this hypothesis represents “an ingenious 
mental effort to change the inherent and fundamental 
character of a body of law by simply changing its 
name, and calling it, not an independent federal com- 
mon law, but a correct declaration by the federal judges 
of state common law.” He conceives it to be a con- 
tradiction in terms to describe as common law of the 
states, that which may not be accepted as the law in 
any one of them. ‘Reason as you may,” he continues, 
“the decisions under discussion form part of a body 
of unwritten or common law, separate and distinct 
from the common law of any particular state, and, 
federal courts and 


having been pronounced by the 








followed as authorities therein, may be classified 

constituents of an independent federal common law 

As a practical reason for the frank recognition oi 
what he conceives to be an existing fact, the Chief 
Justice urges the confusion, and indeed partiality 
which today exists through the fact that the federa 
courts in some instances exercise an entirely ind 
pendent view of the common law, differing from that 
of the state in which the case is tried, and in oth 
cases of the same class enforce the state view of th 
common law strictly as such. How much better. h 
concludes, in the interest of generality, equalit 
certainty in the administration of the law would it b 
were this law plainly acknowledged for what it is 
federal common law l 





and its limitations defined 
“though restricted in scope, and not to be claimed 
a source of jurisdiction, this system plays too great 
part in our national jurisprudence to be refused reco 
nition and a free right of development within 
peculiar limitations.” 

Such, broadly, is the theme of this 
scholarly discussion, which is bound to have its in 


fluence in the final shaping of the solution of one 
the great problems of federal law. 

The essay which follows, “Equity Jurisdiction 
the Federal Courts,” republished from the Universit) 
of Pennsylvania Law Review for February, 1927. 
in effect but the natural complement of the preceding 
study. It is a concise review of the dé velopment of 


“an equity system which may truly be called national 

In “A Time-Saving Method of Stating in Appel 
late Briefs, the Controlling Questions for Decision, 
originally published in the Yale Law Journal for 
January, 1925, the Chief Justice, writing 
reviews the development by his own court of a labor 
saving device for both bench and bar, which has bee: 
one of the controlling factors in bringing the work 
the Supreme Court of Pennsylvania “up to date” i 
the sense that, at the opening of the last session of the 
court preceding the publication of this volume, “al 
cases which were ripe for argument and decision had 
been heard and disposed of by opinions filed,” 
truly enviable record, due, it is fair to 
larger part to the energy and administrative capacity 
ot the present Chief Justice. [his essay is fiven mucli 
added practical value by a number of carefully selecté 
illustrative statements, showing both how 
should, and how it should not, be stated. It 
tains a historic review of the various rules as adopted 
including the text of their final form. Appellate courts 
which have not yet solved the problem for themselves 
will find much of value in this authoritative and care 
fully detailed account of a highly successful experi 
ment. 

The tenor of the succeeding address, “Dangers i 
Disregarding Fundamental Conceptions When Amen 
ing the Federal Constitution,” delivered 
University, in May, 1925, and republished from tl 
Cornell Law Quarterly for December 
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of that year, 


indicated by its title. It is a closely reasoned plea 


against the dangers of disregarding the fundamenta 
traditions of the constitution, illuminated by a concisé 
summary and discussion of the various cate; 
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pyories oO! 
more conspicuous recent proposals. 


Like the address 
which follows it (“Pending Attacks on the Power 
Courts to Review the Constitutionality of Legislatior 
Address before the New Jersey Bar Associatio 
1924,”) it is a temperate, conservative, and informe 
appeal for the preservation of the essential structu 
of the constitution. It would be difficult to find 
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tl country, 


one of the smallest in the world, yet commanding “the 
greatest interest of the world and the most remarkable 
attention from the point of view of international law.” 
rhis experiment is considered as showing that “the 
idealist is making good,” that “the idealistic concep- 
tion embodied in the mandate and has the 
strain of temporary circumstances.” 

Sir Cecil Hurst in Diplomatic Immunities dis- 
cusses the recent case of Engelke v. Musmann [1928] 
A. C. 433, in which the House of Lords reversed the 
Court of Appeal, which had reversed a single judge 
who reversed the Master. It would seem that the 
Government to whom the person is sent is the final 
judge as to his diplomatic immunities, which is about 
what Oliver Cromwell thought. 

The vexed question of /nternational Responsibility 
of States for Judgments of Courts and Verdicts 0; 
Juries amounting to Denial of Justice receives due 
treatment at the hands of Professor Garner of the 
University of Illinois. The principle seems to be in 
a state of flux. How far can any State require what 
it considers justice for its citizens who live in a for 
eign country ? 

International Law and the Property of Aliens, 
by Alexander P. Fachiri, deals somewhat more at 
length with a cognate subject; and E-xtraterritoriality 
in China by Sir Skinner Turner indicates the passing 
of the conception of innate white superiority and the 
submission of all residents in China to the laws and 
the law courts of the country. 

The Revision Clause in Certain Chinese Treaties, 
by George W. Keeton, of the Victoria University of 
Manchester, discusses the same matter inter alia in the 
light of the venerable doctrines in Pacta sunt servanda 
(so much in question in 1914) and Rebus sic stantibus. 
It cannot be said that a treaty is to be observed so 
long only as the stronger party finds it convenient, 
but the world is coming to the conclusion that the 
principle of the sanctity of treaties is best served by 
a sympathetic adjustment of treaty rights to the 
equitable claims of both parties 

To us on this continent, accustomed to compose 
disputes amicably—we have had more than a score of 
such cases—the articles on The Place of Commiis- 
sions of Inquiry and Conciliation Treaties in the Peace- 
ful Settlement of International Disputes, by Professor 
Hyde of Columbia University, has a familiar ring: 
O si sic omnia. Historically accurate, it is instructive 
and heartening. One rather misses, however, refer- 
ence to the American Society for the Judicial Settle- 
ment of International Disputes, with which President 
Taft (nomen honoratissimum) had much to do. De- 
cisions of Municipal Courts as a Source of Inter- 
national Law, by Dr. Lauterpacht of London, per- 
haps unduly minimizes the importance of the municipal 
courts as a source of international law; it however 
reviews appreciatingly and carefully many of the de- 
cisions and their effect. 

Other articles are /nternational Postal Congresses, 
by H. R. Turkel, a graduate of Harvard, now of Jesus 
College, Oxford, giving some account of congresses, 
the advantage of which many of us experience daily: 
and British Policy and the Regulation of European 
Rivers of International Concern, by Ruth Bacon, a 
Radcliffe graduate, now in Newnham College, Cam- 
bridge, dealing with the Scheldt and the Danube, as 
well as discussing general principles in an interesting 
and instructive manner 

Then follow obituaries of Lords Finlay and Philli- 
others ; inter alia on The United 


1S stood 


more, with notes, 














520 AMERICAN Bar ASSOCIATION JOURNAL 











States and the Permanent Court of International Jus- 
tice, by Sir John Williams, and The State of the City 
of the Vatican, by A. Pearce Higgins; decisions of 
international tribunals and of national tribunals on 
international law ; and admirable reviews of some score 
of books of more or less importance. A bibliography 
and a very full index complete the volume. 

The print and paper are good, the binding excel- 
lent, the proofreading impeccable; on the whole the 
book is creditable to all concerned with production— 
editors, authors, printers, binders and proofreaders 
alike. 

WILLIAM RENWICK RIDDELI 

Osgoode Hall, Toronto 


Revue de Droit Maritime Comparé, edited by 
Leopold Dor. Paris: Librairie Generale de Droit et de 
Jurisprudence. 1929. Pp. viii, 903—Another num- 
ber, the 20th, of this invaluable collection is to hand: 
and it is in no way inferior in interest or value to its 
predecessors. 

We have first an exhaustive discussion by Leopold 
Dor and A. Choteau of the probative effect of the 
“Rapport de Mer.” This, of great importance (in 
fact, if not in law) in the civil law countries, has no 
exact counterpart in the common law countries, the 
United States and most of the British Empire. The 
Protest and the Log, however, sufficiently approximate 
the Rapport; it is pointed out that in common law 
countries the documents, under whatever name pre- 
pared by the captain, have but little importance. 

The International Conference at London in 1929 
for the Safeguarding of Life is fully described by A. 
Nizery. These important conferences owe their 
origin to the terrible Titanic disaster in 1912, the first 
being held in 1913. While the wireless has revolution 
ized our ideas as to shipwreck prevention, ice and 
wrecks are not to be neglected. 

After these two articles, able and exhaustive as 
they are, follows an account of the jurisprudence of 
the various countries which have contributed to inter- 
national law as well as international jurisprudence 
These are accompanied by an accurate summary by an 
annotator, and perhaps will be the most read. 

There are rather fewer cases of general interest 
in this volume than usual; the following may be men 
tioned : 

In Germany, the effect of the civil war in China, 
delaying shipments, received attention, indicating that 
there is scarcely an event in the wide world that may 
not have an echo in international law. It is decided, 
too, that the use in a policy of marine insurance of a 
foreign language (in this case, English) does not 
indicate the agreement to be governed by foreign law 
The owners of a steamship were saddled with dam 
ages for their ship running too close to the shore and 
interfering with the fishing; and a passenger was not 
allowed damages for a hand wounded at the dock. 

In the Argentine, when an importer declared six 
lady’s gowns instead of the actual eleven, he did not 
escape the double penalty by alleging the mistake of 
the packer; while in Belgium the owners were not 
allowed to stop the captain’s wages on selling the 
vessel he was engaged to command. In the British 
courts, it was pointed out—not for the first time—that 
the old rule in the Admiralty in the case of joint 
negligence occasioning a collision, has been abrogated 
Formerly, upon admission or proof that both ships 
were at fault, the judge had nothing to do but divide 
the damages, assessing half against each. Now a 





more equitable rule prevails, and the Judge apporti 
the negligence and the damages according to the 1 
tive negligence. (By the way, it seems a sens¢ 
way of describing the courts, to translate their n 
into French, instead of giving the actual name. VW 
possible advantage is there in saying “Haute-Cou 
Justice: Division des Successions, Divorce et 
irauté,” instead of “High Court of Just re 
Divorce and Admiralty Division?” 

M. Jean Renard, of the bar of Marseilles 
very lucid and competent discussion Egy 
jurisprudence, has, inter alia, a careful comparison 
the American “binder,” the English “slip” and 
French “Arrete provisoire,” the counterpart of wl 
is known in other countries of Europe 

In the United States, a captain leaving his 
to one whom he is held to know to be incompeten 
liable for the result; the court has refused to en 
tain an action upon a foreign policy where the 
representation of the foreign company is for the 
pose of receiving cCiaims. s\ curious juestion "OSE 
the case of a man, having come to the United St 
some years ago, and being recently convicted of ¢ 
and directed to be deported the quest ! o 
effect of his embarking upon an Amer 
returning without landing in a foreign count 
law of marriage upon the high seas is clearly 
down by the supreme court of New \ pe 
division, it being held that such marriages are gove 
by the rule of mutual consent, common to all nati 
while the legislation is that of the place of registry 
the ship. 

The legislation of the various countries is gi 
somewhat fully; and then follow the internatio 
ventions and treaties, the international do ents 
a report of the meetings of the Internat W 
sociation and the French Association of Maritime ] 

A very full bibliography completes the 
It is safe to say that everyone interested in int 
tional law—and it is becoming more important e\ 
day—will peruse this excellent work with pleas 
and profit 

WILLIAM RENwI1 I 

Osgoode Hall, Toronto. 

The Story of the Red Man. By Wa 
Seymour. New York: Longmans, Green & | l 
Pp. xi, 409.—The reviewer of The Stor f the 
Man feels some hesitancy in placing before the pi 


his views thereon, for he is neither an h 





anthropologist, but a teacher of law, whose profes 
has led him to make a somewhat extensive study 
the legal problems of the American Ind and a 
incident thereto to learn by observat nd re 
something of the social and economic life of the 
Man of today This brief explanation is giver 
order that the background and point of outlook of 
reviewer inay be understood 

The training, experience, and wid tation 
Mrs. Seymour are gladly accepted as ing fo 
accuracy of the historical narrati Although 
broad scope of the work has necessarily excluded n 
of the details of events and personalities that 
color to much of the present-day hist 1 and 
graphical writing, nevertheless the reading of 
Story of the Red Man proved an interesting pr 
able experience Mrs. Seymour’s book S Cas 
One desiring of an evening to escape from the 
plexing problems of life in a crowded l 1c 
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ments, Indian uprisings, conquests by the armed troops 
of the federal government, and forced treaties bulk 
much larger than do accounts of Indian life, custom, 
and culture. There is substantially nothing of native 
art, literature, or religion. In fact, the book is not 
so much a story of the Red Man as it is of the white 
man’s conquest of the Red Man. The closing chap- 
ters fail to present adequately the tremendous prob- 
lems which the American people face today in dealing 
with their Indian wards. The federal government in 
theory has long recognized its obligation as a protecting 
guardian of these dependent people, and has furnished 
them with education, medical treatment, and a measure 
of government. The disheartening thing, however, is 
that the Indian, both tribally and individually, who for 
uprightness and manhood stands highest in general 
esteem, is almost invariably not he who has received 
his full measure of tillable land, goods, annuity pay- 
ments, medical service, and education, whom in short 
we term civilized, but rather that one, who because of 
inclination or remoteness of habitation still remains 
close to his native customs and codes of life. The 
irresistible pressure of our modern civilization, 
greater than considerations of mercy and justice, has 
deprived the Indian of his homeland, and made impos- 
sible his ancient modes of life and methods of sub- 
sistence. He must be adapted to live in the newer age, 
or else perish. This adaptation can not be accom- 
plished in a few short decades by the methods formerly 
employed in the Indian service by the federal govern- 
ment. The problem is one of race regeneration. The 
Story of the Red Man fails to indicate its magnitude, 
and the distance we still must travel before we can 
say it is solved. 
Ray A. Brown. 
University of Wisconsin. 
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Canadian Bar Review, May (Toronto)—The Manitoba In- 
dustrial Conditions Act, by J. Preudhomme; The Chicago Di- 
version, by H. A. Smith; Invitees, by A. L. MacDonald. 

Minnesota Law Review, June Cee, Minn. )—The 
World Court, by Frank B. Kellogg; Why Release of Security 
Discharges a Surety, by H. W. Arant; Some Comments on 
the Section of the Minnesota Statute of Frauds Relating to 
Contracts, by Robert Kingsley; The Corporate Partner, by 
Scott Rowley. 

University of Pennsylvania Law Review, June (Philadel- 
phia, Pa.)—Distinguishing Substance and Procedure in the 
Conflict of Laws, by H. L. McClintock; “The Law of Laws,” 
by Frederick G. McKean, Jr.; The Effect of Impossibility on 
Criminal Attempts, by John S. Strahorn, Jr. 

lowa Law Journal, June (Iowa City, Ia.)—The Meaning 
and Ascertainment of “Value” of Public Utilities, by L. Dale 
Coffman; The Judicial Council Movement and Iowa, by Francis 
R. Aumann; Iowa Annotations to the Restatement of Conflict 
of Laws, by Claude H. Brown. 

Michigan Law Review, June (Ann Arbor, Mich.)—The 
Right to Kill in Making Arrests, by Karl G. Pearson; How 
Far is the Theory of Trust Regulation Applicable to Labor 
Unions? by Forrest Revere Black; A Letter to the Lawyers 
Club, by William W. Cook. 

North Carolina Law Review, June (Chapel Hill, N. C.)— 
Making Lawyers, by John Dickinson; Equitable Liens—A 
Tentative Analysis of the Problem, by William E. Britton; 
The Chief Justice of the United States, by W. M. Hendren; 
Nine Months of Workmen’s Compensation in North Carolina, 
by Allen K. Smith. 
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Washington Letter 


Washington, July 8. 
N May 29, 1930, President Hoover approved 
H. R. 5266 to amend section 649 of the Re- 
vised Statutes (section 773, title 28, United 
States Code). The measure as signed by the Presi- 
dent reads as follows: 


That section 649 of the Revised Statutes, as amended (sec 
tion 773, title 28, United States Code), be, and the same is hereby 
amended to read as follows 

“Sec. 649. Issues of fact in civil cases in any district court 
may be tried and determined by the court, without the inter- 
vention of a jury, whenever the parties, or their attorneys of 
record, agree to waive a jury by a stipulation in writing filed 
with the clerk or by an oral stipulation made in open court and 
entered in the record. The finding of the court upon the facts, 
which may be either general or special, shall have the same 
effect as the verdict of a jury.” 

On June 11, 1930, the President approved H. 
977, an act establishing under the jurisdiction of 
the Department of Justice a division of the Bureau 
of Investigation to be known as the Division of 
Identification and Informatio The measure as 
approved reads as follows: 


That there be, and there is hereby, established under the 
jurisdiction of the Department of Justice a division of the Bu 
reau of Investigation to be known as the Division of Identifica 
tion and Information; that said division shall be vested with the 
duty of acquiring, collecting, classifying, and preserving crim- 
inal identification and other crime records and the exchanging 
of said criminal identification records with the duly authorized 
officials of governmental agencies of states, cities, and penal 
institutions; and that the cost of maintenance and oper ration of 
said division shall be paid from the appropriation “Detection 
and prosecution of crimes” for the respective fiscal years con- 
cerned, as otherwise provided 

On June 14, 1930, the President approved H. R. 
972, an act to amend an act entitled “An act pro- 


viding for the revision and printing of the index to 











the Federal Statutes,” approved March 3, 1927 


measure as approved reads as follows 


That the Act of March 3, 1927, entitled “An Act provid 
for the revision and printing of the index to the Fed 
Statutes” (chapter 375, Forty-fourth Statutes at Large, pag 
1401), be, and the same is hereby, amended to read as follow 

“That the Librarian of Congress is hereby authorized 
directed to have the index to the Federal Statutes, published 





1908 and known as the Scott and Beaman Index, revised 
extended to include the Acts of Congress down to and includ 
the Acts of the Seventieth Congress, and to have the rey 
index printed at the Government Printing Office 

“Sec. 2. There is hereby authorized to be appropriated 
carrying out the provisions of this Act the sum of $50,000 


remain available until expended.” 
On June 17, 1930, the President approved H 
969, an act t 


» amend section 118 of the Judi 
Code to provide for the appointment of law cl 
to United States Circuit Judges. The measurs 


approved by the President reads as follows 

That the Judicial Code be, and it is hereby, amended 
the addition of the following section 

“Sec. 118a. Each United States circuit judge is her¢ 
authorized, with the approval of the Attorney General, t 
point a law clerk, whose salary shall at a rate not in exces 
of $3,000 per annum; and the appropriation of such amount as 
or may be necessary to pay the salaries and travel expens 


such law clerks is hereby authorized.” 

On July 2, 1930, the Senate passed House Bil 
9985, to amend the National Prohibition Act, 
amended, defining casual and slight violations, wit! 
an amendment. The measure went to the H« 
for concurrence in the Senate amendment, but was 
not taken up before adjournment. The Senate re- 
port on the measure is No. 1158. This was one of 
the bills recommended by the National Commissio1 
on Law Observance and Enforcement. Two othe: 
bills recommended by the Commission were reporte 
favorably to the Senate by the Senate Judiciary 
Committee. They were H. R. 10341, defining petty 
offenses, Senate report 1161, and H. R. 12056, pri 
viding for waiver of trial by jury, Senate report 
1163. 

On June 20, 1930, Mr. Steiwer, from the Ser 
Judiciary Committee, filed an adverse report on 
Senate Bill 2497, to amend the Judicial Code and 
define and limit the jurisdiction of courts sitting in 
equity. This is the so-called Shipstead Anti-injun 
tion Bill. The report is Senate Report 1060. As 
part 2 of the report, Senator Norris filed the mino: 
ity report recommending that the amended bill be 
passed by the Senate. The measure was on the 

senate adjourned. 


Senate Calendar when the S 
On June 24th, Representative Vestal, from th 
Committee on Patents of the House of Represé 


tatives, submitted a favorable report on the 
(H. R. 12549) to amend and consolidate the acts 
respecting copyright and to permit the Ll 
States to enter the International Copyright Uni 


Che report (House Report 2016) discusses 
measure at length and shows the advantages of the 


proposed changes in the laws respecting copyrights 

On June 25th, Representative Sirovich int: 
duced H. J. Res. 386 proposing an amendment to 
the Constitution of the United States. The resol 
tion reads as follows: 


That the following article is proposed as an amendment 
the Constitution of the United States which - be valid to : 
intents and purposes as part of the Constitution w 
by the legislatures of three-fourths of the pecs States 

Article 

“That no person who has held the office of judge or just 
of any court, or the office of district attorney or marshal, under 
authority of the United States, shall within two years aft 
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g any such fhee under 
nited States or a 
The resolutior referred to the 


Committee 


House Judi 


Removal of Government Liens on Real Estate 
H. R. 980, to the | States to be 
a party defendant in for the 
was sent to confer- 
Representatives on June 11th, 
irt of the House being Mr. 
und Mr. Sumners of Texas. 
Senate appointed conferees on June 12th, nam- 
Mr. Waterman, Mr. Gillett, and Mr. Walsh of 
ntana. The conferees were unable to reach an 
tl adjournment. 


nited 
certain cases 
val liens, 
by the Hous 

conferees on the 


im, Mr. Hickey 


of government 


] 


ement on the bill prior to 
Declaratory Judgments 
l the judici for the 
lition of declaratory judgments was reported to 
House on December 21, 1929 The bill was 
n from the Consent Calendar 
20th and is now Number 26 on the House 
The Senate bill, (S. 2501) is still before 


ymmittee. 


H. R. 23, al powel 


extending 


lendar. 

Senate Judiciary ( 
Registrations of Judgments 

H. R. 13, to aut! » the registration of judg- 

ts, decrees, and orders rendered by any court of 

rd, of any state the United States, in any 

is still before the House 


idiciary Committe 


S 


» 75R 


4 > 


Official Shorthand Reporters 
7 to iuthorize 


the appointment of 
uurts of the 


district cc 


nographic reporters the 


United States, passed the House January 22, 1930, 


and is now before the Senate Judiciary Committee. 
A hearing was had on the bill June 2, 1930, in con 
junction with S. 2750, introduced by Mr. Robinson 
of Indiana, and S. 95, introduced by Mr. Walsh of 
Montana. The measures are still betore the Com- 
mittee. 

Limiting the Jurisdiction of the District Courts 

S. 4357, introduced by Senator Norris to limit 
the jurisdiction of the District Courts by taking 
away jurisdiction based on diversity of citizenship, 
was reported to the Senate May 20, 1930, and re- 
mains on the Senate Calendar. 

On July 3, 1930, Senator Hastings submitted 
a favorable report (Senate Report No. 1162) on the 
bill H. R. 10198 to repeal obsolete statutes and to 
improve the United States Code, and recommended 
that the bill be passed with certain amendments. 
The measure is on the Senate Calendar. 

The hearing before the subcommittee on insur- 
ance and banking of the Committee on the District 
of Columbia, House of Representatives, on the bill 
(H. R. 3941) to provide a code of insurance law for 
the District of Columbia, have been printed, They 
contain the statement of Mr. William Brosmith, 
Chairman of the Committee on Insurance Law of 
the American Bar Association in support of the 
measure. The various amendments proposed to the 
bill have been printed for the use of the Committee. 

Measures which have not been acted upon 
finally by the Senate and House of Representatives 
retain their present status until the next regular 
session of Congress in December. 
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esent Critical 


Attitude Towards Our Methods of Legal Education—A Glance at the 


System in Vogue in “The Last Enchantment of the Middle Ages”—Mode of 


| ife, 
Study- 


Lectures and Tutorial System—Freedom of Undergraduate 
-Advantages and Dangers—The Case System* 


By Vercit M. HANCHER 
Member of the Chicago Bar 


OMEWHAT ore than a year ago, President 
Hutchins, of Cl then Dean of the Yale 
Law School, w: the author current 
inalyzed certain defects 
teaching and sug- 
them. Since that time 
Yale Law School and 
a supplementary Insti- 
the critical of 


the imnova- 


of a 
zine article whic! 
e present metho 

1 means of correcting 


effected in the 


la'w 


nanges 
stablishment thers 

Human 
ids and material at 
»f Dean Emeritus V 
e recently announce 
he reorganization of the 


Relati studies 
Columbia, 
emore at Northwestern, 

i program of Dean Green 

Northwestern Law 


| have brought to public attention an unmis- 


Legal Clul { Chicago, 


takable critical attitude toward the sufficiency of 
our present methods of legal education. 

No doubt this critical attitude has been long 
overdue. Since Langdell introduced the case 
method of instruction in 1870, no innovation of 
similar importance has arisen in our law schools. 
Inventive genius has completely changed the out- 
ward aspects of society and our substantive law 
has struggled to keep pace, but the method of 
teaching law remains the same. Now it appears 
that the undisputed sway of the case method is 
over and that we are about to witness revolutionary 
experiments and radical innovations. ¥ 

The merits of these experiments and innova- 
tions are not our present concern. Time will show 
their wisdom or folly. But before we rush to hail 
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them as the dawn of a new day, it may be well for 
us to observe in some humility that we are a peo 
ple curiously given to extremes. Compromise and 
the golden mean are not for us. Viewed in this 
perspective, the triumph o case method in the 
last few decades may be the surest evidence of its 
just as the case method did 
lanted, the methods which 
ur methods of legal 
tter if the triumph 


a 


ultimate extinction, 
not supplement, but supt 
had gone before. Perhaps o 
education would have been be 
had not been so complete. 

And while we contemy] late these prop ysed 
innovations, it may be well for us also to recall 
that we are not historically minded. Too often 
with us history began only the day before yester- 
day and may end tomorrow, and we must move 
quickly while there is y: History with us 


+} 
Cl 


+t time 


does not burrow into the ancient past and bring 
forth the long pageant of human progress, advan¢ 
ing by slow degrees and with infinite toil. If the 
time has come for far-reaching reform, certainly 


we may look backward as well as forward. Per- 
haps the backward glance may show us that the 
past should be discarded, as it often is; but it may 
show us that the experiences and traditions of a 
thousand years can distill more wisdom than the 
grim intentness of today. 

And in the course of that backward glance, I 
should like to direct your attention for a little while 
to the oldest University in the Anglo-Saxon world 
and I shall crave your indulgence while I describe 
the Oxford system at greater length than you may 
think necessary I trust that it is sufficiently 
unique to be interesting, but as a practical matter 
it has appeared to me that a description of the 
School of Jurisprudence alone would provide you 
with an or ype and unsatisfactory picture, since 
it is difficult to separate the educational methods of 
Oxford from the whole mode of life which is char 
acteristic of the place. That is my excuse, if one 
is needed, for this digression 

Oxford is a city of sixty thousand inhabitants 
located on the banks of the Cherwell and the Isis 
(the upper Thames) sixty-three miles from Lon 
don in a generally westerly and slightly northerly 
direction. It is surrounded by a natural amphi- 
theatre of gentle hills which contribute, along with 
sluggish streams, flooded meadows and overcast 
skies, to provide it with a damp and sombre climate 
from October to May of each year. 

The origin of the town is lost in the antiquities 
of Anglo-Saxon times. Even the origin of the Uni 
versity is shroudes It appears that 
the first gathering of masters and t 


1 in uncertainty. 
scholars, not at- 


tached to monastic establishments, took place in 


the twelfth century and that by the beginning of 
the thirteenth, Oxford ranked with the first uni- 
versities of Europe and had as many as three thou- 
sand students in attendance. Not until the estab- 


lishment of the first collegiate foundations, Merton, 
i he latter half* of the 


Balliol and University, in t 
thirteenth century, does the authentic history of 
the University begin. Of the twenty colleges in 
the University, three were established between the 
years 1260 and 1285. Five were established in the 
fourteenth century and eight in the fifteenth. Half 
of the colleg were established before 15160 and 
all but er were established before 1600. Thus 


both the appearance and traditions of the place 





justify it in being called “the last enchantment 


the Middle Ages.” 


The collegiate foundation is 
















































4 
tinctive physical feature of Oxford. The ca 
visitor, unfamiliar with the Oxford system, s 
only a number of such foundations scattered 
irregular intervals through the tow Event 
he is prompted to inquire: Where is the 
versity? Then he learns that the [ ersity, 
physical institution is practically nonexistent 
has no campus. Its buildings—the Exami 
Schools, the Bodleian Library, The Ashm 
Museum, the laboratories—are few. The U1 
ity is really an intangible affair, a governi 
a loose confederation of colleges estab! 
for the government of the University ty 
and giving direction and uniformity to the inst 
tion provided in the “Schools.” These Scl 
such as the School ove gig nce, the Sch : 
Modern History, the School of Mode S 
and the School of Theology, provide : 
Oxford sauivalent for our Colleges of : 
and Sciences, of Medicine, and of ( | 
they are by no means identical. The Oxford C 
lege, on the other hand, bears no resemblance t 
the American college. It is in no sense an educ 
tional subdivision of the University. With its ow 
buildings and grounds, its own administrative 
ganization, its own fellows and schola irs and < 
moners, interested perhaps in every brancl 
man learning, it constitutes a separate, sem 
tonomous community. Its quadrangular building 
of gray stone are usually built in some variati 
of the Gothic style, such as you have often seer 
at the University of Chicago. These ee buil ‘ 
ings contain a chapel, a library, a Ma ’s lodg 
Senior and a Junior Common Room, a ‘fo SI 
lecture rooms, a great dining hall, a kitchen, a 
tery, not least,—in the opinion of many,—a ce - 
where the college’s favorite vintages and brews ir 
kept, but by far the greater part of the colleg 
buildings is given over to undergraduate living mn 
quarters. Barred windows and high walls, t “ia 
latter surmounted with iron spikes or broken gla sae 
set in cement, protect the college enclosure, re a m 
ing the days when it was less important to ket Wit 
undergr aduates in than it was to keep thieves a the 
marauders out. Usually there is a garden w : ¢ 


the walled enclosure. 
Within the 
has a playing ground for its various teams, 
keeps a tong on ty river for its crews, 
rowing is the principal sport 





In the congestion immediately followin 
War, the undergraduate was fortunate who 
irate living room and bedroom for 


tained a sep: 


self in college. More often two men were al 


three rooms, each having a bedroom and s 


a common living room. Not infrequently the 
lege would be full and it would be necessar 


take lodgings in the town 


S 


The undergraduate’s living 1 


ing room, dining room and study. Breakfast 
and tea are served there at his order by the “ 
or college servant and every item receive 


the kitchen, even to a piece of butter, is sep: 


charged on his “battels” or account. The 
graduate supplies his own linens, dishes and 





Frequently it is landsc 
and always it is set with flowers and shrubl 
enclosure or at a distance, the c lleg 
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ntral heating is unknown and the living room 

ireplace provides the only heat. Baths and toilets 
ften inconveniently distant, while bedrooms 
furnished with 


ted pieces of crockery which 


her and bowl and other as- 
the m 


er never 


odern gen- 


ion of Americans has eith 
since forgotter 
It may be helpf 
rd mode of 
's typical day. s awakened 
seven-thirty by the scout. He 
ves—the latter is never omitted—and dresses 
the day. His clothes may not be pressed, and 
is better form not to have pressed 
eatly, but his shoes are always shined. 
ck on three 
ipel, or, if he ha m chapel, he 
sions the college res rT About eight-thirty 
ikfast is served lly a large and 
surely meal and the: -h entertaining. Aft- 
ards there is the paper or until lec- 
es begin. Most lectures are between ten 
though in rare instanc they begin at 
A vacant hour may give an opportunity for 
coffee at el ! ectures are optional, 
» attendance ingly However, 
‘lecturers get short shrift and usually see their 
third day. 
is a light 
by games from two 
enervating climate, 
undergraduates participate in some form of 
rcise every day. At four there is a bath and 
business of dr and at four-thirty 
es tea. Like breakfast this provides a social 
r and tea is s¢ After a light 
inch and needed, for 
‘r is still more away. Tea 
r, the time linner hour may be spent 
in conver ige, or study. At seven 
comes dinner the Great H: As the 


seen or has 


ng of the 
e 


] ~e4 } - 
describe an undergradu- 
between seven 


bathes and 


them too 
At eight 
ek he attends the college 
excused fr 


. ; 
study 


given 


one, 


nces completely) 
m one to two lu rved. This 
il since it is to | 1] 
> ] ve ‘ 
four. Because « 


+ 


strenuous exercise, tea is 


two hours 


i 


Hall. 

er gong is sounded, the undergraduates in aca- 
lemical gowns assemble outside the hall door. 
Vith almost clocklike precision the Provost and 
the fellows, also in academical gowns, appear 
trom the Senior Common Room and march into 
he hall to the high table at the farther end. They 
ire followed by the undergraduates, who move to 
he respective tables hich they have been as- 
signed and remain stand ile a Latin prayer 
s read by one of the scholars of the college. Im- 
mediately after, all ar 

Englishman atta 
and accordingly dinner 


food with great gusto 
customarily a short feast. 
After dinner there may be coffee or liqueurs in 
someone’s room, followed by conversation or 
bridge or perhaps study. At nine-five the bell in 
Tom Tower at Christ Church sounds one hundred 
one strokes and the gate of the college is 
ed. No undergraduate member of the college 

is permitted to go out after that hour. If he is 
t return midnight but 


lready out, he need 
s automatically lege. If he 
turns before ten o’cloch » fine is a penny, be- 
en ten and elever between eleven 
1 twelve six pence the col- 
by midnight i Two 
offenses mean niversity. 


“1 
nti 
until 


However, the secret is that Oxford is such a dull 
place after eleven o’clock that no one would care 
to be out of college and the rule works no hard- 
ship. Most of the undergraduates keep fairly regu- 
lar hours and by eleven o’clock the majority of 
them have retired to bleak bedrooms which have 
not been warm since the days of Henry the Eighth. 

This is a typical day, and it will appear that 
serious work has scarcely been considered. That 
is not the fact, however. There is opportunity for 
study either after breakfast or after tea or after 
dinner and except on rare occasions there will be 
a creditable number of hours of study every day. 
The effort will be carefully concealed. The Ox- 
ford undergraduate is essentially a serious crea- 
ture, but he often keeps it disguised behind a fri 
olous exterior. Whatever the opportunities for 
study may be during the term, it should be re- 
membered that the terms are short, not exceeding 
eight weeks, and that there are three terms a 
year, a total of twenty-four weeks in residence. 
Normally the vacations, six weeks at Christmas, 
six weeks at Easter and four months in summer, 
offer considerable opportunity for such study as 
has been neglected during term time. Vacations 
may be, and often are, periods of uninterrupted 
study, while term time affords a combination of 
study and of social life. 

I have described this typical Oxford day in 
some detail because it applies alike to all classes 
of undergraduates, and to the law student as much 
as to any other. 

The field of study for the degree of Bachelor 
of Arts in Jurisprudence falls quite naturally into 
three fairly equal divisions. The first is English 
law, the second is Roman law, and the third is a 
miscellaneous field which ineludes International 
law, Jurisprudence and Theories of Legislation, 
and English Constitutional Law and Legal His- 
tory. The University authorities place the last 
two subjects under English law, but, for this pur- 
pose, the other grouping seems more convenient. 

The field of English law covers (1) Torts— 
which includes the same general field as Ameri- 
can courses on the subject, (2) Contracts—which 
includes Quasi-contracts, Agency, and an elemen- 
tary consideration of the law of Sales, (3) the 
Law of Reai Property, which includes every aspect 
of English Property Law, from Introductory Con- 
veyancing to Future Estates and Interests. 

The field of Roman Law covers the historical 
development of Roman jurisprudence from the 
time of the Twelve Tables, around 451 B. C., to 
the reign of Justinian in the sixth century A. D. 
Special attention is given to the principles of 
Roman law as laid down in the Institute of Gaius, 
written between 138 and 180 A. D., and the Insti- 
tutes of Justinian, promulgated in 533 A. D. Not 
only is the student supposed to be familiar with the 
text in translation, but also with the Latin text 
and, in the final examinations, he is required to 
translate and comment upon selected passages 
from the Institutes. 

In addition to a general grasp of the whole 
field of Roman Law, candidates for Honors are 
expected to have a detailed knowledge of a spe- 
cially assigned subject, such as the Lex Aquilia 
or the Roman Law of Sale. 

The titles of International Law, Jurisprudence 
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and the Theory of Legislation are sufficiently de 


scriptive of the fields covered. Constitutional Law 
includes the Prerogatives of the Crown, the Con- 
stitution and the Privileges of the Houses of Par- 
liament, the Cabinet, Ministerial Responsibility, 
Administrative Law, Military and Martial Law, 
and the Rights of the Subject to personal freedom, 
freedom of discussion, self-defense and public 
meeting. 

Legal History includes the historical develop 
ment of the Law of Real Property, of Contracts 
and of Torts, the history of the House of Lords, 
the Privy Council and the Supreme Court of Judi 
cature, together with the courts and jurisdictions 
which have been merged in it 

Law work at Oxford may lead either to the 
degree of Bachelor of Arts in Jurisprudence or to 
the degree of Bachelor of Civil Law, commonly 
designated the “B. C. L.” The latter is an ad- 
vanced degree and may be taken the year follow- 
ing the B. A. The work required for the two de- 
grees is substantially similar. For the B. C. L. 
the field is less cultural and more practical than 
for the B. A. The field of Roman law is narrowed, 
Constitutional Law and Legal History are omit 
ted altogether, and the field of English law is en- 
larged to include Personal Property, Criminal 
Law, the Procedure of the High Court, Equity 
(with special reference to Trusts and Partnership), 
and at least one optional subject in addition. 

This outlines rather comprehensively the field 
of study in the School of Jurisprudence, both for 
the B. A. and the B. C. L. Scarcely more than 
one-third of it is devoted to the subjects usually 
taught in American law schools. Its emphasis on 
Roman law is unknown to us, though it must be 
admitted that the historical development of Roman 
law through a period of a thousand years offers 
lessons of more than academic interest even to 
those who owe their allegiance to another system. 

In our own law schools, legal history, theo- 
ries of jurisprudence, and such subjects are treated 
casually and incidentally, if at all. They are not 
regarded as a necessary part of the background of 
every lawyer. They are approved, but not taught; 
and, if the student has not had sufficient foresight 
to obtain a knowledge of them before law school 
days, our law schools are content to let him go 
forth without knowledge of what the law has been 
or what it may become 

Not only is the field of study greatly different 
from our own, but the mode of education is no 
less unusual. Its principal features consist of (1) 
lectures, (2) tutorials, and (3) unsupervised indi 
vidual study. 

As already stated, attendance at lectures is 
entirely optional. No record attendance is ever 
taken and some undergraduates never attend. Cet 
tainly no one attends unless he is convinced that 
he is obtaining information more readily and more 
easily than in any other way. Economy of effort 
is the ultimate consideratior The lectures are 
purely formal. No preparation or participation is 
required of the student. The Socratic method of 
instruction is not in vogue. The lectures are care- 
fully prepared, many times they are delivered from 
manuscript and it is possible in most cases to take 
very full notes. Often they are the fruit of years 
of research. For example, Holdsworth’s lectures 


on Legal History were so concise and so accu 
that the equivalent information could not 
been obtained in any other way without a1 


traordinary expenditure of time and effort. Ne: 
less to say, his lecture hall was always crow 

Tutors, of course, endeavor to get their : 
to attend the better lectures, and the average 
dent probably attends a total of ten or twelve h 
per week. 

At the time with which I am familiar the pr 
cipal lecturers were: Mr. W. S. Holdsworth (si: 








knighted and now Vinerian Professor of English 
Law), lecturer on English Constitutional Law and 


Legal History; Sir William Geldart, then Viner 


Professor of English Law; Sir Paul Vinogradofj 


Corpus Professor of Jurisprudence, lecturer 
Jurisprudence; and Mr. F. De Zulueta, Re; 
fessor of Civil Law, lecturer on Roman Law. S 
John Miles, Mr. Radcliffe, Mr. Carter, Mr. Stal 
bras, Mr. Hazel and others lectured on various su 
jects. 
The relation between tutor 

is the second feature of the Oxford method of « 
cation. The tutorial period consists of one or m 
hours each week spent at the hom 
either in the college to which he belongs or at 





residence in the town. Many times two unde: 
graduates share the same tutorial hour. The rel 


tion between tutor and undergraduates is quite 
formal. Usually they will be seated comfortab! 


before a cheerful grate fire during the tutorial hou 


and the tutor’s tobacco jar will be close to 


elbow. The hour opens with th 


essay. If the subject for the term is Torts, typica 
titles will be: “How far does the English Law rec 


ognize the Right of Self-help,” “Conversion,” “] 
bility of the Owner and Occupier of Premises 
Persons on the Premises or on the Highway,” 
“The Theory of Causation or Responsibility 
the Law of Torts.” The paper is supposed to | 


a complete and scholarly presentation of the mat 


1 


ter based upon an analysis of the leading cases 


upon the subject, with special reference to recent! 


adjudicated cases. Doubtful statements are cha 


lenged and proof demanded. Careless analysis 
cases is corrected. Cases omitted or neglected ar 
called to mind. And, while it is assumed that the 
student will know how to write, matters of forn 
and style are often within the scope of the tutor’s 
criticism. Frequently the hour will close with 
discussion of general problems in the field, 
progress being made in outside reading, and tl 


best method of handling work about to be under 
taken. There is always opportunity for a consid 
eration of problems either within or without the 





immediate field. In this way, by giving one te 
to Contracts, one to Torts, one to Real Propert 
and one or two to Roman Law, wi 
more for special subjects, a fairly 
of the leading subjects is made unde 





expert guidance. 


The relation of tutor and undergraduates 
> 


seems to be the one feature of Oxford lif 


more than any other, has attracted attention in this 


country. Like all other relations, its success 
pends upon the abilities of the parties to 
themselves to it. It is not a panacea for all « 
cational ills and it is successful only to the ext 
that it attracts men of unusual scholastic abi 
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. EpUCATION: A CONTRAST 


plaint of intelligent students in this country that 
they are so occupied with routine assignments 
from day to day that there is little opportunity to 
do any thinking not immediately related to the 
task at hand. No such complaint can be made at 
Oxford. There is practically no pressure from cur- 
rent assignments and there is very littie of the 
stress and furore which seems so much a part of 
our University life. The opportunity for discus- 
sion and reflection is always at hand. The only 
limitation lies in the innate capacity of the under- 
graduate to take advantage of the opportunity thus 
afforded him. 

Of course there are grave dangers in such a 
system. There are those who, without restraint 
or coercion, will fail. But isn’t it better for them 
to fail, and know they have failed, than to get 
their little learning under watch and guard and 
imagine, as they sometimes do, that they are edu- 
cated men? 

The Oxford undergraduate, then, has complete 
freedom in his manner of study. What does he 
use in the study of law? First and foremost he 
uses text-books—so long despised by professors 
on this side of the water. Anson or Pollack on 
Contracts, Williams on Real Property, and Sal- 
mond or Pollack on Torts provide him with intro- 
ductions to the respective fields. In Roman Law, 
Jurisprudence and similar fields, he resorts to texts 
from necessity. 

In connection with text-books, he uses case 
books or the original reports. It is one of the 
fallacies of the exponents of the case method of 
instruction that those who favor the use of text- 
books do not find occasion to use the reports of 
decided cases. Nothing could be farther from the 
truth. Volumes of selected cases on most of the 
fields of English law are available to the under- 
graduates, and tutors invariably recommend the 
purchase of such volumes and the study of the 
leading cases simultaneously with a study of the 
text-book. Not only that, but the undergraduate 
is urged at all times to keep a close watch upon 
the reports of recent cases in order to detect any 
modification of the general rules laid down in 
earlier decisions. 

Text-books and case books of course are sup- 
plemented by the law library. This occupies a 
portion of the Codrington Library of All Souls. 
Upon one of its walls is a copy of the original pam- 
phlet by which Blackstone announced that first 
series of lectures at Oxford upon the laws of Eng- 
land, which eventually led to the publication of 
the “Commentaries.” Within the walls of this 
law library is to be found every reported English 
case, as well as all the texts and digests. And yet 
the entire library is contained within a room which 
does not exceed the width and has perhaps twice 
the length and twice the height of the room in 
which we are gathered tonight. Contrast this with 
the number of volumes to be found in the Bar 
Association library or the Law Institute and you 
will see that the situation of the English lawyer 
may well excite the envy of the American practi- 
tioner, 

All of these hours of lectures, tutorials and 
individual study point to the “Schools,” that is the 
final examinations, which are the sole test of the 
undergraduate’s academic success or failure. They 
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are taken at the end of the entire period of prep- 
aration and they alone determine the undergrad- 
uate’s standing in the School. There are no pre- 
liminary or intermediate examinations. Occasion- 
ally the tutor sets papers for his men, to give him 
an idea of their progress and then some training 
for the examiners, but these papers have no bear- 
ing on final standing. 

Nine papers are set for the B. A. in Jurispru- 
dence, one each for Contracts, Torts, Property, 
and International Law, one for Constitutional 
Law and Legal History, one for Jurisprudence and 
Theory of Legislation, and three for Roman Law, 
—two for the whole field of Roman Law and one 
for the special subject. Ten questions are usually 
asked on each paper and it is not the design of 
the questions to cover the entire field. On the 
contrary the candidate is presumed to be familiar 
with the whole field and the questions are de- 
signed to bring out a detailed discussion of rather 
narrow points in the field. Only by careful prep- 
aration of the whole field can the candidate be 
sure that he will be prepared on the phases of it 
covered in the paper. Fortunately a choice is pos- 
sible, as the candidate is seldom required to an- 
Sswer more than five questions in any one exami- 
nation; but his answers to those questions are ex 
pected to be finished essays. Form and style are 
quite as important as content and it is said that 
“brilliance” has won more “Firsts” than mere 
learning. 

The examinations are three hours long. They 
continue twice daily and on successive days until 
all are completed. Usually the order of the papers 
is not known in advance. Since they presuppose 
a knowledge of the whole field covered by the 
School of Jurisprudence, the physical and mental 
strain is terrific. Many candidates abandon all 
study a week or ten days before the ordeal begins, 
obtain leave from Oxford, and spend the interval 
in rest and recreation. It is sometimes said that 
one who lives through the Oxford “Schools” will 
find that nothing can ever seriously trouble him 
again. 

The written examinations are followed a 
month later by the “viva.” This is an oral exami- 
nation. Formerly it was of considerable impor- 
tance, but in recent years its importance has de- 
clined. Candidates who on the basis of their pa- 
pers definitely belong to one class are asked a few 
perfunctory questions and then excused. 

Candidates who may be entitled to “Firsts” or 
whose papers do not clearly classify them, receive 
vigorous oral examinations, sometimes lasting for 
hours. The result determines their standing 

Upon the basis of their showing on the writ- 
ten and oral examinations, the candidates who 
pass are divided into four classes, First class, Sec- 
ond class, Third class and Fourth class. Those 
who do not make Fourth class are said to “plough” 
and may never take the examinations again. A 
“First” is very difficult to obtain and is a coveted 
academic honor. Oftentimes it is vital to an Eng- 
lishman to obtain it, as certain governmental and 
academic positions are open only to men who have 
taken “Firsts.” 

This summarizes, as adequately as the time 
allows, the salient features of Oxford and the Ox- 
ford School of Jurisprudence. I have not pointed 
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And now I have finished, except to say that 
the opinion of those who have studied there, 
xford is both a pleasant and a profitable place 
to study law. Even if I have failed to convince 
1 of the professional merit of the School of Juris- 





prudence, you will admit the charm of Oxford and 
you will understand, I hope, how the recollections 
of this “last enchantment of the Middle Ages” lin- 
ger on in the memories of those whom she has 
once gathered within her fold. 


FINAL PROGRAM OF ANNUAL MEETING 





(Continued from Page 507) 


Cases and on a Compensation Law in 
Henry S. Drinker, Jr., Chairman. 

Discussion. 

Report of Committee on Judicial Councils and the 
Rule-Making Power of the Courts, Josiah Marvel, 
Chairman, Wilmington, Delaware. 

Report of Committee on State Bar Organization, 
Clarence N. Goodwin, Chairman, Chicago, Illinois. 

Report of Committee on Codperation Between The 
Press and the Bar, Andrew R. Sherriff, Chairman, 
Chicago, Illinois. 

Report of Committee on 
Discipline, Charles A. Boston, 
City, New York. 

Report of Committee on Judicial Selection, Austin 
V. Cannon, Chairman, Cleveland, Ohio. 

Report of Nominating Committee. 

Election of Officers 

7:00 P. M., Tower 


Such Cases, 


Ethical Standards and 
Chairman, New York 


} 


Annual Dinner of Delegates, Ladies and Guests, in 
Coédperation with American Judicature Society. 


Section of Criminal Law and Criminology 


Tuesday, August 19, South Ball Room, 
Stevens Hotel 


2:00 P. M. 


Report of Secretary 

Report of Chairman 

Report of Committee on Psychiatric Jurisprudence, 
Rollin M. Perkins, Chairman 

Report of Medico-Legal 
Harno, Chairman. 

Report of Committee on 
Law, E. W. Camp, Chairman 

Report by James J. Robinson, Professor of Law, 
University of Indiana, on “Recent Legislation Con- 
cerning Crime.” 

Address by Calvin Goddard, Director, Scientific 
riminal Detection Laboratory, affiliated with North- 
western University, “The Employment of Scientific 
Laboratory Methods in the Detection of Crime.” 

Report on Organization of Committee on Prisons, 
by W. W. Grant, Jr., Chairman, Governor’s Commit- 


Committee, Albert J. 


Lawless Enforcement of 


| tee to Investigate Colorado Prison Mutiny. 


Appointment of Nominating Committee. 
8:00 P. M. 


Address by John Landesco, Research Director of 
merican Institute of Criminal Law and Criminology, 
‘Gang Life and Organized Crime in Chicago.” 

Address by Winfred Overholser, M. D., Assist- 
nt Commissioner of the Department of Mental 


4 


t 
r 
i 
T 


Diseases, Commonwealth of Massachusetts, “What 
immediate Practical C 


ontribution Can Psychiatry 


Make to Criminal Law Administration.” 
Report of Nominating Committee. 
Election of Officers. 


Judicial Section 


Tuesday, August 19, Stevens Hotel 

10:00 A. M., Private Dining Room No. 1 

Address of Welcome by Hon. Frederic R. De 
Young, Justice of the Supreme Court of Illinois. 

Response by Chairman, Hon. Frederick E. 
Crane, Court of Appeals of the State of New York. 

Address by Hon. Evan A. Evans, U. S. Circuit 
Court of Appeals, Chicago, Ill. (Subject to be an- 
nounced later.) 

Appointment of Nominating Committee. 


Joint Session With National Conference of 
Judicial Councils 

2:30 P. M., Private Dining Room No. 2 

Paper on “Results of the Work of Judicial 
Councils :” 

Hon. James W. McClendon, Judicial Council 
of Texas; Hon. J. C. Ruppenthal, Judicial Coun- 
cil of Kansas. 

Discussion of Paper. 

Election of Officers of Judicial Section. 

7:00 P. M., Private Dining Room No, 2 

Annual Dinner for Members, Ladies and Guests. 


Section of Legal Education and Admissions to the 
Bar 


Tuesday, August 19, Room No. 30-A, Fourth Floor, 
Stevens Hotel 


10:00 A. M. 
Meeting of Council. 
2:00 P. M. 


General Subject: Bar Examinations. 

“Bar Examinations,” Philip J. Wickser, Sec- 
retary, New York Board of Law Examiners; “Bar 
Examination Statistics,” John E. Biby, former 
Chairman, California Board of Bar Examiners. “The 
Future of Bar Examinations,” James Grafton Rog- 
ers, Dean, University of Colorado Law School. 


Mineral Law Section 


Tuesday, August 19, West Ball Room, 
Stevens Hotel 
10:00 A. M. 

Report of Secretary. 

Address by Abraham F. Myers, former member 
Federal Trade Commission, “Relation of Federal 
Anti-Trust Laws to Problems of Mineral Conserva- 
tion.” 
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Address by Edward L. Greever, Tazewell, Vir- 
ginia, “Economic Predicament of the American Bi- 
tuminous Coal Industry.” 

Report of Nominating Committee 
Election of Officers 


2:00 P. M 


Report of Committee on Conservation of Mineral 
Resources. 


Section of Patent, Trade-Mark and Copyright Law 
Monday and Tuesday, August 18 and 19, 
Tower Ball Room, Stevens Hotel 


Sessions will be held at 10:00 A. M. and 2:00 
P. M., each day and reports of the Sections Com 
mittees will be presented and considered. 

At 7:00 P. M., Tuesday, August 19th, there will 
be a dinner for members, ladies and guests. Place to 
be announced. 


Section of Public Utility Law 
Monday, August 18, Stevens Hotel 


2:00 P. M., Private Dining Room No. 2 


> 


Address by Chairman: “Recent Efforts to Immu 
nize Commission Orders Against Judicial Review.” 
Kenneth F. Burgess, Chicago, Illinois. 

Address: “Relation of Depreciation or Retirement 
Reserve to Value.” Lovick P. Miles, Memphis, Ten 
nessee, 

Discussion by William L. Ransom, New York, 
and Leslie Craven, Valuation Counsel, Western 
Railways, Chicago, Illinois, and Carl D. Jackson, 
General Counsel, National Electric Light Associa- 
tion and American Gas Association, New York, 
_%® # 

Tuesday, August 19, Stevens Hotel 
10:00 A. M., Private Dining Room No 


Address (Subject to be announced). 

Col. William J. Donovan, Counsel of New York 
State Commission on the Revision of the Public Service 
Commission Law, New York, New York. 

Address: “Changing Factors of Reasonable 
Rates.” Professor Clarence M. Updegraff, Law 
School, University of Iowa, Iowa City, Iowa. 

Address, “Do the Valuation Rulings of the 
U. S. Supreme Court Involve an Unworkable or 
Cumbersome Plan?” by Hon. William A. Prender- 
gast, former Chairman New York Public Service 
Commission, New York, New York. 


7:30 P. M . Tower! Ball Room 


Annual Dinner of Members and Guests. 


Meetings of Standing Committees 
Tuesday, August 19 
10.00 A. M., Room 457, Stevens Hotel 


Committee on Professional Ethics and Griev 
ances, Thomas Francis Howe, Chairman 



















































Committee on Communications, Louis G. ( 
well, Chairman 
4:00 P. M. At the Law School Building, N 
Mie ; a ee ae 
western University, 357 E. Chicago Avenue 


First Annual Meeting of National Conference of 
Judicial Councils 


Room No. 9, Hotel Stevens 

Address of the Chairman, Hon. Harry 
Hollzer, Judicial Council of California 

Paper on “Judicial Statistics,” Chas. E. ¢ 
Judicial Council of Connecticut; Sam Bass Warner 
Harvard University Law School 

Discussion of Paper. 

Completion of Organization and Electio 
(Otncers. 


2:00 P. M. 


Joint Session with Judicial Section, Private Dining 
Room No. 2 
Hon. Frederick E. Crane, Presiding 

Paper on “Results of the Work of Jud 
Councils”: 

Hon, James W. McClendon, Judicial C 
of Texas. 

Hon J : 


Kansas. 


Ruppenthal, Judicial Coun 


Discussion of Paper. 


Meetings of Alumni Associations and Legal 
Fraternities 


The following Law School Alumni Associatior 
will hold Luncheon meetings at the Stevens Hote 
on Thursday, August 21, at 12:30 P. M.: 

University of Chicago Law School Alum: 

Columbia Law School Alumni 

Harvard Law: School Alumni 

University of Illinois Law School Alumni 

Iowa University Law School Alumni 

Michigan University Law School Alumni 

Northwestern University Law School Alum: 

University of Pennsylvania, Society of 
\lumni of the Law Department 

Yale Law School Alumni 

The following Legal Fraternities will 
meetings: 

Delta Theta Phi: Thursday, August 21; D 
ner, 6:30 P. M., at the Stevens Hotel 

Kappa Beta Pi: Luncheon, Edgewater Bea 
Hotel, Saturday, Aug. 23, 12:30 P. M 

Sigma Nu Phi: Dinner, Stevens Hotel, T! 
day, Aug. 21, 6:30 P. M. 

Phi Delta Phi: Thursday, August 21; Dint 
6:30 P. M., Stevens Hotel. 

Phi Delta: Thursday, August 21; Break! 
8:00 A. M., Stevens Hotel 

Phi Alpha Delta: Thursday, August ¢ 
Smoker and buffet supper, 10:00 P. M., at 
gress Hotel. 
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HEADQUARTERS: 


Hotel Stevens, Michigan Avenue 


| Seventh Street. Rates: Single rooms $4.00 and 
$5.00; double rooms $6.00 and $7.00; double rooms 
ith twin beds $9.00 and $10.00; parlor suites 


$19.00 per day up. There will be accommodations 
ivailable in other Chicago hotels, information con- 
rning which will be sent upon request. 


Other Available Accommodations Conveniently 
Accessible to Stevens Hotel 


Distance fron Twin Parlor 

Hotel Headquarters Single Double Beds Suites 
lackstone Across Street $5-8 $6- 8 $10-16 $22 up 
ngress 2 Blocks 4-8 6-11 8-12 15 up 
Drake 17 : 6-8 7-10 8-14 18 up 
Palmer House 7 4-10 7-12 7-12 15 up 


Explanation of Type of Rooms 


A room specified as a single room contains a 
uble bed to be occupied by one person. This 
ume type room may be occupied by two persons at 

additional charge of $2.00. 
le bed to be 
type as men- 


A double room contains a doub 
cupied by two persons. (Same 
ioned in preceding paragraph.) 

A twin-bed room contains two single beds to 

be occupied by two persons. A twin-bed room will 
t be assigned for occupancy by one person. 

A parlor suite consists of parlor and communi- 
cating bedroom containing double or twin beds. 
Additional bedrooms may be had in connection with 
parlor. 
has tub 


Each and every room and/or shower 
bath, 


Reservations 


Requests for reservations at The Stevens and 
formation concerning other Chicago hotels should 
addressed to the Executive Secretary, 209 South 
Salle Street, Chicago, Illinois. Reservations will 
e made at any hotel upon request. 

To avoid unnecessary correspondence, members 
ire urgently requested to be specific in making re- 
juests for reservations, stating (1) whether double 
r single room is wanted, and if double the names 
of persons who will occupy it; (2) whether double 


» © 


twin beds are preferred (if twin beds are not 
specified double bedrooms will be assigned); (3) the 
ipproximate rate; (4) date of arrival, including 


lefinite information as to whether such arrival will 
be in the morning or evening. 

While space at Headquarters is still available, 
it is being rapidly reserved, and therefore reserva- 
tions should be made as promptly as possible. 


Transportation—Reduced Rates for Chicago 


Meeting 

The Individual Identification Certificate plan 
ecuring reduction of 25 per cent for the round 
to Chicago has been authorized for all members 
their dependents who desire to attend the An- 
| Meeting on August 20, 21, 22, or Section Meet 
Commission- 


| 


beginning with the Conference of 
T 


on Uniform State vs, on August 11. The 
entation of the certificate at any railroad ticket 
regardless of the presentation of other such 
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ARRANGEMENTS FOR THE CHICAGG MEETING 


certificates, will enable members to secure tickets to 
Chicago and return for fare and one-half. These 
tickets will be on sale in the Western States, Au- 
gust 5 to 9, inclusive, and August 12 to 16, in- 
clusive, and in territory not so far removed from 
Chicago on or about August 9 and on subsequent 
dates. The ticket purchased will be good for re- 
turn trip to point of origin, returning over the same 
route traveled in going to Chicago, provided return 
trip is concluded within the time limit prescribed 
on railroad ticket 

In addition to the above, round trip fares on 
basis of fare and three-fifths have been authorized 
with return limit 30 days from date of sale. 

As summer tourist tickets on a lower basis 
than round trip identification certificate plan fares 
will be in effect from Arizona, California, Idaho, 
Nevada, Oregon and Washington, identification 
certificates are not required by members living in 
those states. Tickets on sale daily from May 22 to 
September 30, inclusive, with return limit October 
31, 1930. 

Before purchasing tickets members in other 
states should consult their local passenger agent 
concerning the possibility of securing lower rates 
which might be authorized after publication of this 
announcement 


Declaratory Decree Statute Upheld in Florida 


Eprtor, AMERICAN Bar ASSOCIATION JOURNAL: 


It may be of interest to you to know that the Supreme 
Court of Florida within the past few weeks, in the case of 
Robert T. Sheldon, individually and as executor, vs. Cora P. 
Powell, et al, has upheld the constitutionality of Chapter 7857, 


Acts of 1919, Laws of Florida (Sections 4953 and 4954, Com- 
piled General Laws of 1927), which is our declaratory decree 
Statute. 


The case is the first one in our court where this statute has 
been squarely involved and passed upon. While it involved 
rights under a will, the language of the court in the opinion 
indicates a willingness to see the statute given a wide applica- 
tion, as shown by the following: 


“Rendering a declaratory decree is no less a judicial act 
when made before a right is invaded and where consequential 
relief is not sought or given. Braman vs. Babcock, supra. 
Various and sundry proceedings authorized under the law of 
this state amount to nothing more than a declaratory judgment 
or decree. They merely determine the rights or status of the 
parties and are not followed by a coercive decree for damages, 
injunction, specific performance, or some other form of coercive 
relief. Among these may be mentioned, suits to quiet title and 
remove cloud from real estate, suits to declare a title impressed 
with a trust, suits re-establishing lost records and papers, suits 
to test the validity of bond issues, adoption of children, remov- 
ing disabilities from minors, establishing drainage districts, bills 
quia timet, and others. Except for the coercive element in the 
judgment or decree we understand that there is no difference 
between a declaratory judgment or decree and any other judg- 
ment between opposing parties. Under the state of our statute 
it may be possible for the complainant to pray for a declara- 
tion of his rights and to join with their prayer one for coercive 
relief. 

“The common law judgment cannot be secured until a right 
has been invaded or an injury imposed, while the declaratory 
decree contemplates that parties may be in doubt as to their 
rights and that they may have a judicial determination of them 
before wrong has been committed or damage done. We see no 
constitutional objection to the act assaulted. We think further 
that it may be made to serve a very useful purpose.” 


W. H. Watson, 


Pensacola, April 30 
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Death Taxes—Recent Statutory and Judicial] Solu 


Multiple Taxation 


By Lro BRADY 


Member of the New York Ba 


ONTINUING the trend toward Judicial solution 

of multiple death taxation, the Supreme Court 

recently held that the stat, of Minnesota could 
not constitutionally umpose an inheritance tax on th. 
transfer of bonds issued by the state of Minnesota 
and its municipalities where the bonds were ow ned by 
a resident of New York and physically present in New 
York at the time of death! lhe opinion here is squarely 
in conflict with a f rmer rule announced many years 
ago, the application of which rule would have permitted 
the imposition of the tax by Minnesota.? The old ruk 
in the Blackstone case has now been expressly repu 
diated, and in the language of th court, 

Blackstone v. Miller no longer can be regard d as a cor 
rect exposition of existing law; and t Prevent misunderstand- 
ing it 1s definitely overruled ” 

In the Blackstone case" a resident of IIlinoi had 
prior to his death deposited a large sum of money for 
his own account in a New York trust company 
Along with other property this claim in favor of the 
Illinois decedent passed by will to various beneficiaries 
The state of New York imposed an inheritance tax 
on the transfer of this claim lhe validity of the 
New York tax was challenged by the executors of 
the estate, but when the case came before the Suprem 
Court, Mr. Justice Holmes. speaking for the court. 
held that the tax was valid and violated no rule of 
constitutional law. notwithstanding the fact that a 
valid tax had also been imposed on the transfer of the 
same property by the state of Illinois 

Inasmuch as the Minnesota case presented the 
question of taxability of the transfer of state and 
municipal bonds, and the Supreme Court saw fit defi 
nitely to overrule the Blackstone case which presented 
the question of taxability of the transfer of a debt by 
the state of the debtor’s domicile, it is evident that the 
transfer of all debts of whatever character is validly 
subject to a death tax only by the state of the creditor's 
domicile where their situs has been fixed. However, 
at least one reservation perhaps should be made, as 
noted by the Supreme Court, namely, where the debts 
may have acquired a business situs in a State apart 
from the decedent’s domicile 

The Court in the Vinnes case® stressed as a 
practical legal argument for its position, and perhaps the 
practical side was more controlling than legal theory, 
that, “Existing conditions no less imperatively demand 
protection of choses in action against multiplied taxa 
tion, whether following misapplication of some legal 
fiction or conflicting theories concerning the sovereign’s 
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principles leads to some hardship. (1 
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Reciprocal legislation Starting as far 
been tending to exempt decedents’ ¢ 


tiple taxation by providing that the 


tangible property by non-resident dec 
be taxed in a state other than that of « 
then thought to be justified constit 
theory or another. 
to make itself felt as an effective me: 
solution to the problem of multiple 
when several of the more importa 
reciprocity provisions. Since then t 
been rapid, and today thirty-seven st 
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Reciprocity has not been unive 
Some states did not Support the m 
existed as to the scope of reciprocity. 
in interpreting the meaning of the w 
Serious disputes arose over the vali 
of particular state Statutes as evider 
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corporation or intangible property which has a busi- 
ness situs in this state.” 

The New York statute contains further evidence 
of the confusion in which the Minnesota case 
has left the legislatures acting upon advice of tax 
officials and counsel. Section 249-0 of the same 
act, dealing with the matter of credits against the 
death tax imposed on the estates of residents pro- 
vides that the tax “shall be credited with the 
amounts of any constitutionally valid (italics ours) 
estate, inheritance, legacy or succession taxes actually 
paid to any state or territory of the United States 

in respect of any property included in the 
gross estate. ” The gross estate of a resident 
under the statute includes his intangible personal prop- 
erty. The committee in commenting on the reason 
for qualifying the credit allowance remarks: “Since 
the decision by the United States Supreme Court on 
January 6, 1930, of the case of Farmers’ Loan and 
Trust Company v. Minnesota, it is extremely doubtful 
if any other state or territory may impose a constitu- 
tionally valid death tax against any of the property 
which may constitutionally be included in the gross 
estate under this act. However, there may be some 
doubt as to shares of corporate stock and intangibles 
which have acquired a business situs and for that 
reason it is deemed wise to include this section with 
the limitation that credit shall only be given for con- 
stitutionally valid taxes imposed by the state or terri- 
tories.” It seems inevitable that puzzling questions 
will arise to confront taxpayers claiming credits under 
this section. Only the Supreme Court can definitely 
and ultimately determine what is a constitutionally 
valid tax. Until this has been decided, the allowable 
credit is uncertain and therefore the amount of tax 
cannot finally be fixed. Since the federal law allows 
an 80% credit for death taxes paid other states, and 
since the federal credits cannot be finally deter- 
mined until the New York credits are ascertained, 
there would appear to be the same uncertainty as 
regard the amount owing to the Federal Government. 

The doubt still remaining as to whether more 
that one state may tax certain classes of intangibles is 
particularly important in respect to corporate stock 
and therefore reciprocity laws or statutes similar to 
the New York statute may still be necessary if double 
taxation is to be avoided. But the language and the 
logic of the Court in the Minnesota decision make a 
strong case for fixing the situs of the stock at the 
domicile of the stockholder, by application of the fiction 
mobilia sequuntur personam, and therefore rendering it 
subject to death tax only by the state of domicile, in 
which and under whose law the transfer of ownership 
takes place. There will be required, it is true, a record 
transfer on the books of the corporation in the state of 
incorporation, but the Court said in the Minnesota case 
that a similar transfer of registered bonds on the books 
of the debtor in Minnesota was an “immaterial cir- 
cumstance.” Mr. Justice Stone dwells upon this point 
in his concurring opinion, insisting that the taxable 
transfer has taken place at the state of domicile of the 
owner, and that the act done in Minnesota is nothing 
but a registration of an accomplished transfer. There 
is, therefore, no transfer of property by death which 
is dependent upon or governed by the law of Minne- 
sota, so as to bring the transfer within the jurisdiction 
of that state. 

On the other hand, however, the Supreme Court 
has stated that while intangibles have a situs at the 
domicile of their owner, and can there be subjected to 
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a tax on transfer by death, it is also established that 
a state may tax the transfer by non-resident decedents 
of shares of stock of its own corporations.’ In the 
case in which this statement made, however, the 
point at issue involved neither of these alternatives, but 
an attempt of the state of North Carolina to levy a tax 
on the transfer by death of the interest of a non-resi 
dent stockholder in a Rhode Island corporation. The 
statute levied the tax on the theory that it could assess 
the estates of decedent stockholders in foreign corpora- 
tions in the proportion which the property of the cor- 
poration in North Carolina bore to alli the property oi 
the corporation. The Court considered this statute an 
attempt on the part of the legislature to take property 
without due process of law and said that ownership 
of the property was in the corporation and not in the 
stockholders, that the stockholders, therefore, had no 
property within the state which was subject to its 
jurisdiction. This statute indicated the tendency of 
the states to get a share of the estate of a decedent, a 
tendency against which the Supreme Court has been 
reacting so strongly, as appears from its declaration 
in the Minnesota case. 

There is, of course, a distinction between the in- 
terest of a stockholder and a bondholder. A bond is 
a debt against the corporation, a share of stock an 
interest in the corporation. But the mere fact of 
difference hardly advances the thought. The Supreme 
Court in the Minnesota case conceded the difference 
between tangible personal property and intangibles but 
concluded that the difference, while obvious enough, 
did not justify a different rule of taxation, namely 
single taxation in the one case and multiple taxation 
in the other. It would seem, therefore, that if there is 
no difference for death tax purposes between tangibles 
and intangibles, certainly none exists between one type 
of intangible and another. 

Equally unsettled is the taxability of the transfer 
of intangible property which has acquired a business 
situs in a state other than that of the owner’s domicile 
Mr. Justice McReynolds remarked in discussing the 
question of business situs: “New Orleans v. Stempel, 
175 U. S. 309, Bristol v. Washington County, 177 
U. S. 133, Liverpool, etc. Inc. Co. v. Orleans Assessors, 
221 U. S. 346, recognize the principle that choses in 
action may acquire a situs for taxation other than at 
the domicile of their owner if they have become integral 
parts of some local business. The present record gives 
no occasion for us to inquire whether such securities 
can be taxed a second time at the owner’s domicile.’’** 

The language here is very significant. It is not 
said that double taxation of intangibles, even where 
a business situs of such intangibles has been acquired, 
is constitutional or unconstitutional; but apparently 
one valid tax may be imposed by the state where the 
chose in action has acquired a business situs. Whether 
the domiciliary state could also tax the transfer of the 
same property on another theory was not decided. As 
an argument for single taxation, even under such cir 
cumstances, it should be remembered that the Supreme 
Court said that ordinarily intangibles had no territorial 
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69, 82-88; Frick v. Pennsylvania, 268 U. S. 473, 497-498 
Beidler et al. v. South Carolina Tax Commission, — U. § . 
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importance in connection with the whole topic here involved, see Safe 
Deposit & Trust Company of Baltimore v. Virginia, 280 U. S. 83 

The specific issue as to the taxability of shares of corporate stock is 
now before the Federal District Court of Michigan in Fisher v. Brucker; 
also note point two of the Guaranty Trust Co. case, post note 23 
Fisher v. Brucker has now been decided but not on the constitutional 
point. There are two cases in New York irts on the point here 
involved 
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situs and were therefore given a fictional situs by 
application of the mobilia rule and in such case, proy 
erly taxed at the decedent’s domicile. Now if in 
tangibles acquire a business situs, this may be call 
its territorial situs, its actual situs, very much like t 
situs of tangible property. If this be so, then the do 
trine of the Frick case"’ could be invoked and 
taxation would still prevail. If this view should not 
prevail, however, and if the Court should permit tax: 
tion at the state of decedent’s domicile, then there 
the possibility of three taxes, 

state of decedent’s domicile, 

state of incorporation, 

state where intangibles have a 


sing! 
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ness situs. 
In the Minnesota case’ 
all three or only two or only one of the three tax¢ 
above referred to would be constitutional. The practica 
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it was not decided whether 


factors influencing the logic and the reasoning of th 
case, however, would indicate that perhaps one deat 
tax only would be constitutional, regardless of the for: 
of the intangible property. 

In looking back it that 
judicial and otherwise, is strong for single taxation for 
death tax purposes. As regards real property, this h 
long been the law. As regards tangible personal proj 
erty, this was finally established as the law by virtue of 
the Supreme Court decision in Frick v. Pennsylvania 
\s regards certain intangibles, it is also now definite 
the law.*° Since the Supreme Court decision in th 
Minnesota case there have been several decisions, state 
and federal, which bear on the general proposition her: 
involved. In Missouri,” re 


seems current Opinio! 


the case of Baldwin v. Mi 
cently decided by the Supreme Court, it was held that 
the state of Missouri could not impose a transfer 

inheritance tax upon the transfer of intangible prop 
erty owned by a non-resident decedent consisting of 
cash on deposit in Missouri banks, coupon bonds issued 
by the United States and promissory notes secured 
by mortgage on Missouri real estate constituting debts 
owed by residents of Missouri, all of which property 
was physically present in Missouri at the time of deat! 
where the record presented to the Court did not show 
that the intangibles in question had acquired a busi 
situs in Missouri. The case holds that mer 


ness 
physical presence does not establish tl 
business situs. 

The Iowa Supreme Court recently held that notes 
owned by a non-resident decedent and held at the de 
cedent’s domicile, though executed by residents of Iowa 
and secured by mortgages upon real estate in Iowa 
were not subject to tax under the lowa inheritance tax 
law, citing for the proposition the Minnesota 
the course of its short opinion, the court made th 
interesting observation that “the effect of the rule 
nounced in the Minnesota case is to deny the right 
more than one state to claim a succession tax 
transfer of intangibles.’’** 

A lower Ohio court has also held that the Min) 
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sota case applies to all debts, regardless of th 
[here the comment on the Minnesota case was as fol 
lows: “The ruling in the Minnesota case of last Jan 
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the opinion that until the courts had finally and 
definitely stated that shares of stock were not taxable 
it was the duty of the taxing authorities of the state 
to continue to impose the tax where such tax was 
due.*® The latest word from the New York authori- 
ties is the statement by the Tax Commission issued on 
May 29, 1930, which says in part that, “although the 
State Tax Commission will abide by the Attorney Gen- 
eral’s opinion, it regrets that he found it necessary to 
so construe the law. . . . The Tax Commission believes 
that every practical and theoretical consideration dic- 
tates that intangibles should be subject to death taxa- 
tion at the domicile of the decedent, and not else- 
where.’’*¢ 

With the foregoing exposé we leave the subject 
It seems that single taxation for death tax purposes is 
about to be realized. Both the courts and the legisla- 
tures, influenced by the serious practical, economic and 
legal considerations, are tending in that direction. 
The ultimate determination is very likely near at hand 

25. United States Daily, May 22, 1930, page 4. Strangely enough 


the Attorney General had previously stated in a typewritten note attached 
to his brief in the Court of Appeals in City Bank Farmers Trust Com 
pany (Estate of King) v. New York Central Railroad Company, 253 
N. Y. 49 that 

“On Jan. 6, 1930, the United States Supreme Court decided Farmers 
Loan and Trust Co. v. Minnesota. That case apparently decides 

(a) Pennsylvania has no jurisdiction to impose the tax in the pres 
ent case. 

(b) The need for reciprocity is at an end.” 

It may be that the Attorney General in his official opinion somewhat 
at variance with the above quoted statement thought that the Courts 
should say in so many words what he himself apparently believed to be 
the law. 

26. United States Daily, June 2, 1930, page 4 
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advocate in any miatter upon the merits of which he 
has previously acted in a judicial capacity. 

“A lawyer, having once held public office or hav- 
ing been in the public employ, should not after his 
retirement accept employment in connection with any 
matter which he has investigated or passed upon while 
in such office or employ.” 

The letter of Canon 36 would prevent any lawyer 
who has been a legislator, from accepting employment 
involving the validity, the construction or application 
of any statute, which was passed while he was in office, 
and on which he had voted, or concerning which he 
had made any investigation; would prevent him from 
accepting any appointment on any international or 
other commission dealing with a subject concerning 
which he had voted or studied while in office; would 
prevent a governor who vetoed an act on the ground 
of unconstitutionality (which thereafter was passed 
over his veto) from later attacking it; would prevent 
any legislator or governor,from later upholding a 
statute which he had advocated while in office; and 
would prevent an attorney general or solicitor general, 
who had formerly been in congress, from subsequently 
endeavoring to sustain the constitutionality of such a 
statute. The instances might be multiplied. They 
illustrate that the Canon was not intended to have the 
effect that its words too literally construed imply. It 
would be so interpreted as to prevent the evil which it 
was intended to correct. (Holy Trinity Church v. 
United States, 143 U. S. 457; 36 L. ed. 226) 

It is the Committee’s opinion that the second para- 
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graph of the Canon was intended to forbid a lawyer 
accepting private legal employment in any matter in- 
volving the same facts as were involved in any specific 
question which he had previously investigated while 
in public office or in public employ as a lawyer, 
whether the same or different parties are concerned. 
No one would question the propriety of this statement 
if the prior employment had been a private one. No 
sound reason urges a different view when such em 
ployer is the public. The confidential relationship ob 
tains as clearly in the one case as in the other. 

Answering the question submitted, the Committee 
finds no violation of the second paragraph of Canon 
36 in the conduct of the lawyer referred to. In ac- 
cordance with this opinion, the governor in question 
having not been in public employ as a lawyer, would 
not be held to be violating the Canon in the subsequent 
employment referred to, irrespective of whether he 
had, as governor, approved or vetoed the statute in 
question. 


Opinion No. 27 


Fees: The amount of the fee which a lawyer 
deducts from his client’s funds presents no ethical 
question, unless it be so flagrantly excessive as to 
amount to misappropriation. 

Frees: When attorneys render joint services to a 
client it is not improper for the one who has rendered 
the major portion of the service to fix the amount of 
his portion of their joint fee, without consultation 
with his associate. 

Frees: There is no impropriety in an attorney 
deducting his fees when remitting the funds he re 
ceives for his client. 

Frees: When one attorney engages another as an 
associate in the handling of a matter, the associate is 
entitled to deduct his portion of their joint fee when 
remitting funds of their client to the attorney who 
engaged him. 

Certain members of this Association have filed a 
complaint against other members which raises ques- 
tions which must be determined before the complaint 
can be entertained. The facts are: 

AA, attorneys for the Consul of a foreign coun 
try, were engaged by him to represent certain foreign 
heirs of an estate which was in probate in another 
state. After handling the matter by correspondence 
for about a year, AA determined it would be prefer 
able to have the assistance of a local attorney. They 
thereupon engaged B, an attorney practicing at the 
place where the estate was being probated, with the 
understanding that he was to receive two-thirds of 
whatever fee might be charged. Nothing was said as 
to what the amount of the fee should be. The services 
rendered by B consisted of: 

(a) Making formal proof of heirship, which 
necessitated his preparing interrogatories and having 
letters rogatory issued to take the testimony of the 
foreign witnesses. 

(b) Representing clients in respect to a petition 
filed by the executors to construe the will and asking 
for a fee of $3,000 for “extraordinary” services. The 
motion to construe the will was as to whether his 
client should receive one-half of the gross or the net 
estate. The court found that the clients were entitled 
to only one-half of the net estate but allowed the 
attorneys for the executors a fee of only $1,000 for 
their entire services. The work in the latter matter 


was the chief service rendered by the attorney 
effected a saving to his clients of about $1,000 

(c) Procuring a citation on the executors to « 
pel distribution. 

Client’s distributive share amounted to $12,00/ 
and, when it was ready to be paid, B sent AA a1 
ceipt for that amount to be signed by the Consul, wl 
receipt was signed and returned to B bef 
was made. Thereupon B, without conferrin; 
as to the amount of the fee, deducted a fee 
sending AA a check made payable to the Consul 
$10,200 and a check to AA for $600. The Consy 
protested that the fee was excessive and AA asked | 
to reconsider it as it was embarrassing them with 





Consul, but he refused to do so. AA contends that 
they should have been sent a check payable to the 


Consul for the entire amount, leaving it to them t 


arrange the amount of the fee, after receiving B’s sug- 


gestions. They also contend that B was guilty of un- 


professional conduct in arbitrarily deducting such 
fee without first conferring with them as to ft 
i without first nterrin tl t h 


amount. The Committee is asked to determine: 


1. Whether B was under any ethical obligation 


ec 


to remit the whole amount to AA, leaving it to then 


to collect the fee. 
2. Whether B was under any ethical obligat 
to consult with AA regarding the amount of the 
before deducting it, and, if so, whether his failure 
do so amounts to unprofessional conduct 
3. Whether the Committee will entertain chat 
of professional misconduct against a mem 


Association for deducting from a remittance to clients 
a fee that is plainly exorbitant and, if so, whether the 


deduction of a $1,200 fee, under the cit 
stated, is so excessive as to be plainly exorbitant 

The Committee’s opinion 
EVANS: 

1. B was under no obligation to remit to A 
the entire amount of their client’s funds, but 
entitled to deduct his portion of a proper and reasor 
able fee. 

2. Where an attorney, having litigation in 
other portion of the country, engages 
to handle that litigation, it being understood that 
later is to do all or the major portion of the w 
and there is no agreement as to fees except that 
local attorney is to receive two-thirds he amour 
to be charged as fees, it is not a violation of an 


; 


+ ¢ 





the Canons of Ethics for the local attorney, without 


consultation with the attorney who engaged hit 


fix, and deduct from client's funds which he is 
mitting to the attorney who engaged him, the 
of his portion of the fee so fixed, though, as a matter 


of courtesy between counsel, it is preferable 
should first confer with the attorney who engage: 
All fees should be determined with due regard t 
rules laid down in Canon 12. In the case present 
both attorneys are entitled to a reasonable and I 
for their services, but it is apparent that 
of the fee was to be determined by the natt 
service which B was required to render in the matt 
and that AA was to receive one-third of whatever t 
amount might be. In order to carry out that fair 
ing between attorneys, which is enjoined upon 
by Canon 22, it would have been more courteous 
B, before remitting, to have endeavored to agree 
AA upon an amount which was satisfactory, but t 


was no impropriety in his placing his own valuatio! 


was stated by VLR 


local attorney 
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LEVELING THE BARRIERS OF DISTANCE 


N wheels and on wings, over highways of steel 
or concrete and via airways, moves a vast 
phalanx of transportation—representing about 
sixty billion dollars of investment. The mobility of 
man and merchandise—once measured by the 


range of a horse and wagon—is now limited only to 


the capacity of steam, gasoline and electric vehicles. 


The extent of this remarkable achievement is due 
not only to the abundance of inventive, engineering 
and directing ability available, but also to the wise 
use of the nation’s financial resources. America's 
249,000 miles of railroads with their costly equip- 
ment could not have been provided but for the 
twenty-five billion dollars which the public has in- 
vested in them. Likewise, the more than 40,000 


miles of surface, subway and elevated electric lines 
—and the 660,000 miles of surfaced rural highways 
in the United States over which more than twenty- 
six million motor vehicles travel—were built largely 
with funds provided by investors. Thus the rewards of 
investment in constructive enterprises are far broad- 
er than the steady returns of interest or dividends. 

In the building of highways and the financing of 
steam and electric transportation, the investment 
banking facilities of this house have served both 
borrowers and investors for many years. A list of 
typical companies engaged in transportation which 
Halsey, Stuart & Co. has served in this way, is 
contained in our booklet, Choosing Your Investment 
House. A copy will be mailed on request. 


HALSEY, STUART & CO. 


INCORPORATED 


CHICAGO, 201 South La Salle Street 


NEW YORK, 35 Wall Street 


AND OTHER PRINCIPAL CITIES 





THE PROGRAM 
THAT DOES MORE 
THAN 
ENTERTAIN 


Every Wednesday evening 
you may increase your 
knowledge of sound invest- 
ment by listening to the 
Old Counsellor on the 


Halsey, Stuart & Co. pro- 
gram. Broadcast over a 
Coast to Coast chain of 
37 stations associated with 
National Broadcasting Co. 


8 P. M. Eastern Standard Time 
7 P. M. Central Standard Time 
6 P. M. Mountain Standard Time 
5 P. M. Pacific Standard Time 


Deylight Saving Time — one hour leter 
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upon his services, subject to later judicial determina 
tion if AA or the client was not satisfied therewith. 

3. The Committee must decline to pass upon any 
questions regarding the amount of fees which it is 
proper for an attorney to charge, or on the proper 
division of fees between except in those 
flagrant cases where an attorney, under the guise oi 
charging a fee, has retained so much of the funds 
coming into his hands as, in the opinion of the Com 
mittee, amounts to misappropriation of funds. Except 
under such unusual circumstances, this Committee will 
not entertain charges against a member of the Associa 
tion which are based on his having deducted, from his 
remittance to client or the attorney who engaged him, 
a fee which either regards as excessive. The unusual 
circumstances do not exist in the matter submitted 


attorneys, 


Opinion No. 28 
Frees: Should y the circum 
stances of each case rather than by any obligatory fee 
schedule. 


be determined by 


A local bar association is considering the adoption 
of a fee schedule which is intended to be made obliga 
tory upon its members, by provisions that any member 
failing to conform thereto shall be disciplined by its 
Grievance Committee. Some of the members of 
association, who are also members of this Association, 
asked the Committee to its opinion as to 
whether, as a matter of fundamental policy, the adop 
tion of such an oblig hedule by 
ciation is desirable They also ask whether their ad 
herence to such a schedule would not be contrary to 
Canon 12 of the Canons of Professional Ethics of this 
Association 


The 
Howe: 

A lawyer’s adherence to any obligatory fee sched 
ule which is applicable to every case of the 
nature, would violation of 
Canon 12 of Professional Ethics 
of this which states the various ele 
ments which a lawyer should consider in fixing his 
fees. The first paragraph of that states the 
amount of the h case depend, to at 
least extent, on client’s ability to pay, and 
the Canon even goes so far as to say that the client's 
property may charge that is actually less 
than the value of the services rendered, or none 
at all. Further than this, the six other guides which 
the Canon provides for determining the proper amount 
of a fee, makes it equally impossible to fix any stand 
ard fee for any given class of cases, would be 
impossible for all cases in iss to fall within the 
same category insofar as these guides are l 
The Canon plainly indi fixing fees 
lawyer should take into consideration all of the ci 
cumstances surrounding each individual case. While 
it states that the customary charges of the Bar for 
similar services is an element to be taken into consider 
ation, it is only one should be 
together with other elements 

Aside from such bearing as Canon 12 may 
on the matter, it is the Committee’s opinion that any 
obligatory fee schedule necessarily conflict 
that independence of thought and action which is 
necessary to professional The usefulness 
and capacity for service of the members of the pro 
fession must vary with their character, learning and 
experience, and to the compensation of all of 
them on a labor union basis, irrespective of their abil 
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ity or experience, would soon lessen the usefulness 
the profession to the public. 


In Re: Leonard L. Cowan 


The opinion 
BULLITT: 

On February 20, 1928, the Supreme (¢ 
United States, in an opinion by Chief Justi 
decided the case of Harkin v. Brundage, 276 | 
in the course of which opinion severe reflect 
made upon a lawyer, Leonard L. Cowan. As 
of that opinion, charges were preferred again 
owan before this Committee; a hearing was | 
e appeared in person. All references in this opin 
(cited R) are to a printed copy of the testimony su 
mitted by Mr. Cowan's counsel; all retet 
lr.) the printed transcript in Ha 
dage 

1. The respondent, Leonard L. ‘ 
was admitted to the bar in 1911 at 
time of the events in controversy, he wa 
had been practicing for 14 years; had an 
ing that of a firm of experienced Chicago 
Was an attaché or assistant of that firn 
such matters for them as they assigne 
affairs of the Daniel 

come into that firn 
(R 66, 99, 101, 121 

= February 14, 19 
stockholder of the Woolen Mills file 
in the State Court seeking 
leged corporate mismanagement, and 
of a motion tor the appointment ot 

iver (R 68; Tr. 55, 56). 

On Monday, February 16, at 10 
a hearing in the State Court, before 
the application for a receiver, at which 
for the defendant Woolen 


Committee’s was stat 


( 
h 


ences 


are to 


them being the 
Mills which had 
months previousl 
2, On Saturday, 


at Chicago 


peares 


l 
TE, So): 


Mr. Cowan requested that the 
mtinued upon the gi 
financial matters 


receiver be Cc 
pending 
Directors which 
this Court underial 
receivership,” Ww 

concluded 


56): 


were some 


pany’s Board of wou 
interfered with if 
application for a 
thought would be 
added (R 30; Tr 


within 


mplainant, under this 
allowing this 
or ten days.’ 


“the rights of the cc 


fected 


in any way at all, by 


for a matter of a week 


\ coll 11 
COLOQGUY 


Cowan, and a 


then ensued betweet 
Mr counsel for 
Hurwitz, (not necessary to reproduce | 
ippears in a footnote in Harkin v. Bru 
S. 2 et PF ) about the 
the fight between the old and 
colloquy, Mr 
then plainly said (R 31 
“If there ny continuance 
ve done with 1 standing that the status 
and that the issues be not tried in the 
Court 
“The Court Yes, but of 
u understand. 
Gesas Your Honor can contt 
C with that under 
suggested to postpone it until Friday « 
“Mr Saturday morning 
“Mr Saturday morning 
in Status quc 
“The Court 


Gesas, 


newspape! 
cerning 
during whic Gesas 
Status quo ; l 
granted 
} 


new 


course 
newspapers, y 
ONES 
“The ourt Yes 
Cowan 


(esas 


Yes.” 


In our opinion that was a 
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en the Court, Mr. Gesas, (counsel for complain- 
ant) and Mr. Cowar counsel for defendant), that 
consideration of agreeing to Mr. Cowan’s request 
a postponement, t status would not be changed 


| that “everything 1 is in status quo.” 


3. That same afternoon, certain of the new off- ARE YOU 

s and directors (1 , Solomon and Appel) dis- 
ssed the situation with Mr. Cowan, and suggested 
1 Federal equity receivers would take the 


: @ Ip 
tter out of the hands of the State Court LO KIN R 
Che next day, 1 iy, February 17, a lawyer- G 


ckholder from St. Louis arrived, consulted with 
; 


se officers and with Cowan, employed independent 
nsel to prepare a Federal equity receivership bill, 
mitted it to the | ral Judge on the 18th, filed it 


the 19th, and obtain« n Thursdav, February 19th, 


appointment of | ral receivers (R 72-79) 
Che evidence 11 tes that Mr. Cowan did not 


ite the idea of f ederal suit receivership ; . 
when others ugges that idea and proceeded to 
it out by the hur 1 preparation of a Federal 


in equity, ther rding to Mr. Cowan’s own 


mony, the following are the undisputed facts 
ar So rc R. C. L. is a skilled assistant possessing 

tion on Jvionday il I (IN. Of , and gave nis efese . . 

scm , desta tn tee See unusual capabilities in looking up or run- 


)1 that ] \W | 
Court suit (R 71 ning down the law. 


(b) Mr. Cowart f at 5 P. M. on Tuesday 
ernoon (the 17th) that a Federal suit was to be With years of usefulness behind it, and 


1 (R 73) ; and went that reg es the office —— many more ahead of it, no wonder it 

a ee Walaa pedi: Peat holds a place unique in the esteem of 
c) Mr. Cowart n Wednesday the 18th its many users. 

t the Federal b n process of preparation , 

R 76): at 3 P. M.w tified that an application All the judges rely on R. C. L. and quote 
uld be made that at n to the os ral Court ; and cite from it freely. Why not you 
Se cite he ge grates Bly fy make use of the same set of books? 
6 a int to the Federal Judge's wey Those looking for results need look no 
ere e bill tor 1 1 rship was presented to the . 

seed Ba hgh tee Keen” thetiioe sail further. R. C. L. fills the bill. 


“a \ Fg 4 ahi ik ie ee The cost is low . . . the terms are easy... 
ssary to the Fe receivership; (R 79); he the results beyond expectation . . . For 
nt to the office of the complainant's counsel to ob- particulars write to 

na torm otf consent r admitting the allegations 

} ] 


. consenting t receivership, and joining 


mae Gt the BS; and de ont ~4 ny shee: BANCROFT WHITNEY COMPANY 
s¢ { Litt {iti { ’ ‘ i i 

e) On Thursday, t 19th. Mr. Cowan went to San Francisco 
Federal Judge's cl rs, with the complainant’s 
nsel, where the | nswer were filed and the Los Angeles 

ral receivers wel 1 nted (R 78 

t. On February 2 t idjourned application 

State ( urt I me ul be f re Judge 


el. Mr. Cowan wa t present: there was some 


ission as to the v ee f the “status quo agree 
. t,” and a change of ver was obtained (R 41-45) 


On February 28, | the matter came up before 

ye Sullivan (R 34 that time, Mr. Cowan did 

A sa Fogo alate sgn = ps CASE 
had occurred on | ry 16th about the “status 

iwreement” (R 35 t he explained that his 


rstanding of pres x the status quo was that LAW 
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vou what you should do, but when a lawyer makes an agree 
nent that the status be maintained, the only way he can ex 
pect the Court to take his word in the future, his promise, if 
that status is about to be changed by anybody, it is for him 
to go notify the Court, so he may be relieved of his obligation 
to the Court. The Court simply rests on the word of a lawyer 

“Mr. Cowan [ appreciate that. I think it would have 
been done if I understood my agreement in that respect. | 
never have done and never intentionally will do anything that 
will violate any agreement I understand I have made.” 


5. The State Court also appointed receivers 
contest arose between the two sets of receivers; and in 
Harkins v. Brundage, 276 U. S. 36, it was held that a 
fraud had been practiced upon the State Court, by 
securing the delay through Mr. Cowan’s pledge as to 
preserving the status quo, which was then broken, and 
the State Court Receivers were held entitled to th 
possession of the Company’s assets 

We are likewise of the opinion that Mr. Cowan 
agreed to preserve the status quo, which required him 
to see to it that nothing was done, with the knowledg¢ 
or consent of himself or his client, to interfere with 
the possession or status of the Company’s property 
and if he could not control the company, then he should 
at once have notified the Court and opposing counsel, 
of the contemplated action, and have retired as it 
counsel. On the contrary he knew of, and actively as 

h ul in about the most 


Syt 


sisted in, disturbing the status 








important particular in which it couk 
turbed 
Not only that; but when on February 2 


matter was brought to his attention befor udge 
van (R 89, 90) his entire lack of apy i 
situation is shown by his remark “I may ow 


Hebel an apology” which he never made (R 
by the fact that it never occurred to him to 
step to rectify the situation he had c1 
4, 100, 113, 122) 

6. Upon Mr. Cowan's appearat 
showed manifest distress at his actior W 
the opinion that Mr. Cowan wholly tf 
either (1) the wrong he had assisted 
his adversary, who trusted his word, 01 : 
duty to the Court when it was brought 
at the hearing before Judge Sullivai 
he thought that he was achieving 


client by cooperating to bring about 





ceivership so as to defeat the State | 
ings 
Our conclusion is that he should 


1T 


severely censured, which censure wil 
taken in connection with the perman« 
pinion of the Supreme Court of tl 
in Harkin v. Brundage, 276 U. S. 3 


far as this Committee 1s concerned 






LETTERS OF INTEREST TO THE PROFESSION 





Correction in Report of American Law Institute 
Meeting 


Epitor, AMERICAN BAR ASSOCIATION JOURNAI 

I have been reading with much interest and satisfa 
tion the June number of your Journal, containing the a 
count of the annual session of the American Law Insti 
tute recently held in Washington, and which session I 
attended as the representative of the Chief Justice t 
Supreme Court of California 





The article in the Journal under the title “American 
Law Institute Completes Model Code” is quite full and 
in the main accurate I note, however, that on page 398 
of the issue and under the sub-head of “Indictment and 
Information” there is an inaccuracy to which I think 
your attention should be called [The sentence in whicl 
it occurs reads as follows: “Sect 179 providing that ‘no 
indictment or information shall ntain an allegation of 
a prior conviction of the defendant’ was questioned on the 
ground that the prior conviction in some cases having 
statutes on the subject was a substantial element of the 
offense, but the view was not adopted.” The fact is that 
when the above section was under discussion on Fri 
evening, it was upon motion, made by myself at the close 
of the discussion, amended by th idition to the section 
of the clause “except when such pleading and proof aré 
necessary to establish the elements of the offense.” This 
amendment was unanimously adopted and accepted by the 
reporter and on the following morning was approved by 
the Institute I an lling your attention to this for tl 
reason that I am sure you wish to be entirely accurate 
informing the members of the bar throughout the ul 
try as to the very important work being done by t 


American Law 
Code of Criminal Proce 


A Review of a Review 


Eprtor, AMERICAN Bar A CTA w | RD 
In June issue of the Journal appears a capital sp 
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Labor never has expressed list 
Union labor may be distrustful owing t ad 
ership. Mr, Gri does not and cant 
Che American Federation of Labor nev 
f the thirty-eight n 





t the last tew 
vership has f: to t lion, so at M 
veaks for not more than five per cent 
ers of the United States Notwithst 
1e ffice-holders bow t 
Id dictate the votes of t g 


families, friends at 
incomprehensible 
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revised 
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society.” For many years union labor has been seeking 
from Congress a charter of absolutism, and this book and 
this review are to that end; and presidents and legislators 
and candidates, in the erroneous belief that union labor is 
really labor instead of five per cent of it, have advocated 
a grant of irresponsibility to the laws which bind all others. 
\ Congress passed the Clayton bill and a President signed 
it to take out of equity courts by legislation instead of 
amendment a part of the equity power poured into them 
by the Constitution The Circuit Court of Appeals for 
the Seventh Circuit held (291 Fed., 940) one section void 


tor the reason | have stated, but the Supreme Court re- 


versed it (266 | S., 422) while in a way asserting the 
doctrine stated by the court below. 

At just about the time the Clayton bill was passing 
into law William Howard Taft, President of the Ameri 
can Bar Association, doubtless having in mind the con- 
tentions made for the immunizing measure, used this lan 
guage: 

“The great political power that labor combinations are 
believed to exercise has enabled them successfully to press 
upon legislatures the idea that they are politically a privi- 
leged class Between the machinations of the law- 
less manipulator of capital and the aggressions of the law- 
less leader or agents of combined labor there is a forgotten 
man, sometimes described as ‘the public,’ fer whom gov- 
ernment and society chiefly exist, who, in the clashes be- 
tween capital and labor, finds himself ground between the 
ipper and nether millstones.” 

But the contention now is for something more absolute 
than the Clayton Law. 


Ill 


Propaganda of this sort is rather venerable. Under 
the pressure of the extra-governmental forces which | 
have mentioned President Roosevelt twice referred in his 
messages to the so-called abuse of the injunction in labor 
ases. In his first message to the Sixtieth Congress he 
said: 


“Instances of abuse in the granting of injunctions in 
, 


labor disputes continue to occur.” 


Congressman Littlefield of Maine, believing that the 
President's statement was extravagant and that his knowl 


edge (or lack of it) came from hearsay, called upon him 


for data. He could not give facts, or at least he did not 
After a long silence the chairman of the Judiciary Com- 
nittee of the House pressed him again, whereupon he 
howed temper that he should be catechised. Then Little 


Cal 


‘ 


ield proceeded to examine the Federal Reporter from 
beginning down to date (1908) and found 23 union 
injunction suits. The union labor 
commotion had been made and 
being made, were only 7 per cent of the total. The 
cent of defendants in injunction cases in the United 
had never uttered a word of complaint against the 
and no message was sent by the President to Con 
heir behalf 

7 per cent found by Littlefield dwindled to almost 
hing under s analysis Thus, of the two big cases 
he Supreme Court of the District of Columbia an in- 
on was denied in one, union labor winning, while in 
ucks Stove union labor did not contest, doubt- 
the advi distinguished counsel, Alton B 
Union labor has always had the ablest legal coun 
the most capable writers of propaganda. Of the 
" estraining orders were denied in two 
liminary hearing, id in one no order was asked 
the remainin cases restraining orders were 
against employees before hearing in 15, of which 
were dissolved ne was later vacated, one modified 
meet objections were not contested by union labor, 

| four were made permanent after full hearing 
So faded away under examination the great wrong to 


labor whi yrought two messages to Congress by 


ases and 


about which 


} 


these years of the Federal Re- 


of the Supreme Court I believe 
int ttlefield’s time have been even more 
labor n they were then 
I have mentioned that of 18 cases seven were not con- 


tested by union labor, which indicates that its highly com- 


that 


‘ 


| 


-nt counsel had no faith in them. In Mr. Green’s re- 
the book he quotes a statement of the author's 

“of eighty-eight temporary injunctions revealed by 

he Federal Reporter sixty-eight never were appealed from, 
nd fifty-six, whether or not, never went to final hearin 
n the merits.” To my mind that means what Littlefield 
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found, namely, that able counsel for union labor did not 
believe they had standing in court—that the complaining 
parties were thus admitted to be in the right. But the 
authors of the book think that this showing means that 
the preliminary injunction does pass finally on the merits 
of the controversy. Of course it does when the defend- 
ants quit. But why do they quit? We have just seen that 
they have gone up to the Supreme Court and won. They 
have carried many cases to success. Only ten days ago 
the dispatches reported that the Supreme Court had sus- 
tained an injunction granted by a trial court to union 
labor restraining a railroad company “from interfering with, 
influencing or coercing” its employees against organizing 
themselves. The language quoted indicates that the injunc- 
tion almost went so far as to prevent the railroad com- 
pany from “peaceful picketing.” Union labor has itseli 
frequently asked injunctive relief and got it. Where able 
counsel of union labor quit at the preliminary injunction 
one must infer that it had no case. 

Mr. Green quotes from the book that “during the 
twenty-seven years not less than seventy ex parte re- 
straining orders were granted without notice to the de- 
fendants or opportunity to be heard.” That is answered 
by the Clayton Law, enacted at the request (if not dicta 
tion) of union labor, which provides for the issue without 
notice in proper cases. The full hearing comes after. It 
is misleading to say that the defendants in such circum. 
stances have no opportunity to 


ast 








be heard 


1. 


In the matter of notice there should be two sides to 
heat of August, 1921, organized labor 


every case. In the 
in the train service of the Santa Fe Railway Company 
broke without notice its contracts of employment, to give 


only one example out of many Under the pretext that 
the existing machinists’ strike had made the locomotives 





unsafe the engineers, the firemen 1 the trainmen vio 
lated their contracts in s} yathy with the machinists and 


abandoned for nine days more than a thousand passengers, 
Needles, Cali- 


men, women and children, in the desert at 
fornia, where the temperature was from 110 to 120 de-+ 
grees. The officers of the strikers were warned by the 
railway company that unless they got back under their 
contracts and performed their obligations they would never 
have another contract Under this threat and a general 
public indignation they resumed the movement of pas 
sengers and 


freight. But had they not done so, and had 
the railway company } 








therefore determined to sign no 
more scraps of paper with organized labor and to re 
quire future employees not to belong to unions, on which 
side would Mr. Green’s “yellow dog” be? In West Vir- 
ginia, to which he refers, union labor had repeatedly vio- 
lated its contracts (245 U. S., 229 and 18 Fed. (2), 839) 
and it finally took up arms. When employers weary ot 
this and require emp! t to belong to unions with 
what reason can “yellow dog” be applied to the agree- 
ments? Moreover, the Supreme Court has held (208 U. S., 
161) that as the employee has the right to work or quit 
for anv reason that moves him, or for none at all, so the 
employer may hire or 
bad. Knowing the for 
facts in this relation and ce 
dog contracts” 














yvees 





discharge for any reason, good or 


epithets, union labor avoids the 
iselessly choruses on “yellow 


ser 


Any observing person must recognize the great 
vice which organized labor has done itself and 
cidentally for labor that is not organized, and this mear 
for society in general ithout the achievements of or- 
ganized labor all classes of workers would be in a poor 
situation in this country For it has always seemed be 


it 
yond the comprehension of the employer that the welfare 
of his country and himself depend 


is upon highly-paid 
working classes Eve after the 















1onstration effected 
bv the World War the best markets that the United States 
home by well-paid workers, 








can have are those provided at 


he still hoped for post-war reductions of wages 
The American em] lover | tten a verv bad record 
for himself in the long line that he has carried to 


States against his em 


the Supreme Court of the 
ve already shown, were 


ployee, nearly all of which 

decided by the court against him . notwithstanding which 

Mr. Green asks why labor is “distrustful of the courts” 
Sut the greatest achievements of union labor have 


been. not through strikes or the special favor of the law, 
ling the true merits 


but by open and capable dealing with 
of the disputes. In those circumstances it has invariably 
had the tremendous support of public opinion, which has 
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been just as certain to resent the ill-considered and | 


ticularly the ruthless strike, like that at Nee 
tenor of the book, as I get it from Mr. Green’s 
is that with such etrikes courts of equity shou 
prived of the power to interfere in protection 
rights, the business operations, and the proj 


employer, a¢ well as the interest of 
could receive no more destructive gift than 
it, under the constitutional and 








1ed by Washington and his 


from legal accoun 
unconstitutional 
Chicago, Ill 








Articles Published in “Commerce Reports” 


and un-American. 


the publi 


judicial sy 
associates, lab« 
has e) 


(Up to June 20, including those 


A tax reduction bill has been 





























promulgate 





to the highest level of good living that 
world. This history of labor demonstrates thi: 
tability is as unnecessary as 


THOMA 


for M 


lowering the rate on property tax trom 18 
per cent beginning with the fiscal year 19 
cial stamp tax on securities or sl é 
reduced, if issued after the pron 
law. After July 1, 1930, substantial 
effect on the transfer tax on sec iC 
from securities and on the stamp tax 
transactions. These reductions are discuss 
May 26 at page 526, and bring S No. 20 
ness and Taxation in France—up to date 

In C. R. for June 9 at p comment 

interesting decision gi n ti 
retailer who sold goods below the price 
facturer and importer, the latter stating t 
goods at a lower price would lead t 
court held that tl manufacturer and 
titled to fix a retail price and that t 
considered guilty of breach of 

Notices containing valuable 
acted with re t to insurance companies 
eign countries are set forth in C. R yt 

Drastic and far-reaching changes reg 
erning stock and limited-liability com}; 
have been made by the Executive Decre 
Foreign mining, petroleum, lumbering 
panies are considered national and are 
porate, and allowed until December 3 
[his is discussed in C, R. for June 9 at 

Following is a complete list of 1 al 

Special ( ilan No. 193-A—Cubar 
Minimum Capital of Limited Partnerships 
cree Law of Industrial Property in Spa 
Amendment to Spanish Industrial Propert 
following articles were published in Com 

ti made in Fr 


May 26: Important reduction 
May an unregistered foreign 














corporation 


Ecuadorian law on contracts of agricultura 
2 Employers bility for labor accidents 
sh insurance s for 1929; Insurance 
briefs. June 9 Amendment to German 
s and labor law briefs; Insurance 
Man act 


ened for rubber shipments; 


held inviolable by Danish court; 
Czechoslovakia; 





in 





Patents granted 


Sierra Leone; Copyright on musical com 


Stringent provisions governing 


livia. June 16 Recent tax modificaty 





Fire 


toreign 


ain; Documents essential to collect 


Delivery of drafts for protest 
ulations in Sweden revised. 


Review of Recent Supreme Court Decisions 


in 


Chil 


(Continued from pag 


$10n The Court of Appeals held 
ot a 
1926: and this is not controverted 


that such right of action did 


The case was argued by Mr 


Jr., for the petitioner, and 


1 


for the respondent 


DY 


Mr 


ach 


€ 


S70) 
i 


A\lexar 


\ \ : 








Frat 





































































Wve 
H 

V 1 
4 

| 

‘ 

€ 

r é 
) 

ir 

ie 
gNar®r 
















Arkans: 
A+ its 
t I 


>» 
































NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 








ngton Conference”; Henry Upson 


Sims, president of the American Bar 


Alabama Association, on the Ideals and Activi- 
ties of the American Bar; Hon T. D. 
Wynne, President of the Arkansas State 
Bare Association, on “The Courts in Re- 
Meeting of Alabama State ation to Social Progress”; and Judge J. 
Huntsville R. Keaton on “Incorporation of the Bar 
fiftv-third annual meet f the Oklal oma The address of welcome 
as St roy B hae cae one was delivered by Joseph M. Hill of Fort 
— a = , Smit nd the response was made by 
a Huntsville ee ee irner Butler of the Supreme 
July Alth« — H ; , 7 oo - 1 f Arkansas. President Sims 
——— —an ee ~~ y? also made an address at the annual din- 
was a representatiy helo | i 7 ; f th, Association. 
an sections & © oe 3 oes [he meeting was well attended al- 
Ait + Hyg 29> - # ec pees ig t was held on the western 
a ne sats border of the state The committee re- 
re all interesting, particularly 
Grievances and Legislation, as 
alt largely with matters con- 
ith Judge Keaton’s address 

( Irimble, Jr., of Lonoke 
President and Mr. Harry P. 
ort Smith was chosen Vice- 
Roscoe R. Lynn was re- 
ry and Treasurer Mr 
nearly thirty years of 
Association, the period 

1900. He was assistant Georce FE. Hiss 

and since that President Iowa Bar Association 

held the position 








come in behalf of the Pottawattamie 
County Bar Association. Judge Clar- 
ence L. Ely, of Maquoketa, made a fit- 
ting response to the cordial welcome ex- 
tended by Judge Blanchard. 

The report of the Committee on Law 
Reform, which has always provoked a 
great deal of discussion at our meet- 
ings for many years, was very well re- 
ceived and a great deal of interest was 
manifested in the propositions suggested 
to the Association by the members of 
this committee. 

We were favored with an inspiring 
address by Judge A. K. Gardner, of 
Huron, South Dakota, entitled “The 
Reign of the Bar.” Judge Gardner is 
a member of the Circuit Court of Ap- 
peals for the Eighth Circuit. He deliv- 
ered a very splendid paper. 

At the annual banquet of the Associa- 
tion, which was attended by four hun- 
dred and forty guests, responses to toasts 
were made by Henry K. Peterson, of 
Council Bluffs; John Hale of Burling- 
nities Wiican tists ton; Schuyler W. Livingston, of Wash- 
A rkz nsas seas > ‘ ' ington; Judge A. B. Lovejoy, of Water- 

loo, and Judge Martin J. Wade, of 
lowa City. 

lo a The annual luncheon, which was held 
Arkansas Bar Decides to Incorporate ’ at the Chieftain Hotel, Friday noon, 
\t its thirtv-third annual meeting June 20th, was followed by a very in- 
Fort Smith on June 4-5, the Ar Iowa State Bar Association Meeting ‘tructive, carefully prepared paper de- 
State Bar Assi ted ‘ Ae 4, jlivered by Hon. Henry Upson Sims, 
provid f e Iowa State Bar Association held 3irmingham, Alabama, President of the 
f its most successful meetings at American Bar Association. His sub- 
Bluffs, Lowa, June 19 and 20, ject was “The Struggle Between Stare 

here was a very large atten- Decisis and Law Reform.” 
was a splendid meeting. At the annual election of officers, the 
lent of the Iowa State Bar following were selected for the ensuing 
Justice John M. Grimm, of year: President, George E. Hise, 1115 
is, delivered a scholarly and Bankers Trust Building, Des Moines, 
paper entitled “The Organi- Iowa; Vice-President, Seth Thomas, 
It dealt with the problems of Fort Dodge, Iowa; Secretary-Treasurer, 
iern lawyer and suggested J. R. McManus, 910 Fleming Building, 
vere aiiiresses ares meeting those problems. Des Moines, Iowa; Librarian, A. J. 

T Retiesen on the Sawal lade hn L. Blanchard. of Council Small, State House, Des Moines, Iowa. 

tw of the 1 h- lu elivered the address of wel- J. R. McManus, Secretary. 
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mitation irea 
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Texas 





Forty-ninth Annual Meeting of the 
Texas Bar Association 


The forty-ninth annual meeting of the 
Iexas Bar Association was held at San 
Antonio, Texas, on the third, fourth 
and fifth days of July, 1930, Hon. C. S 
Bradley, of Groesbeck, President, pre 
siding. 

The speakers at the meeting included 
Hon. Charles A. Boston, of New York 
City, who delivered an address on “Cit 
zenship of the United States and Its 
Implications”; Hon, Carrington T. Mar 
shall, Chief Justice of the Supreme 
Court of Ohio, Columbus, Ohio, 
delivered an address on “Law 
and Law Reformers”; Hon 
R. Wharton, of Houston, Texas, 
Menace of Parol Secret Trusts in 
Lands”; Hon. William R. Watkins, of 
Fort Worth, Texas, “Concepts of Pro 
fessional Ethics and Discipline’; Hon 
S. J. Brooks, of San Antonio, Texas, 
Patriotic Address; Hon. Claude Pollard, 
of Austin, Texas, “John Randolph of 
Roanoke”; and Hon. Thomas H. Frank 
lin, of San Antonio, Texas, “Some 
Random Remarks on _ Representative 
Government.” 

[The membership of the Texas Bar 
Association is now approximately 1,700 
More than 600 lawyers and their wives 
attended the meeting. 

The Special Committee on the 
Governing Bar was continued and 
personnel enlarged, and this comn 
will continue its efforts to secure 
enactment of the Self Governing 


“bill at the next regular s 


Legislature. 

The Committee appoin 
the Constitution and h 
Association had not agreed on a report 
and this committee was continued and 
its personnel enlarged 

A special committee was appointed 
raise funds for the erection of 
ment to be placed « the State 
grounds at Austin, Tex is, to the 
of the First Supreme Court of 

All of the meetings wer 
tended and an unusual inte 
Association’s affairs was shown 

Georce C. Gatnes, JrR., S¢ 





Pennsylvania 





Rule-Making Plans of Pennsylvania 
Judicial Conference Criticised 
The fo lowing criticism of _the 
posed act dealing h the rt 
power, ice 
Conference held at 
from the advance 
Pennsylvania State 
meeting, and is by 
Si impson of the ¢ 
of that Associatio 
he briefly calls 
vious differences 
proved by the Bar 
and the act ap 
cial Conference 
“The Conference 
provision for commur 
to the members 
under the Act, the rules 
soon as promulgat 
be compelled to 


having an opportunity to become fa- 
niliar with their provisions. Besides, 
the Conference Act of the Judiciary 
says nothing regarding the statute ol! 
limitations and like laws, although the 
Act would enable the Supreme Court 
to establish new forms of. action.” He 
then adds: 

‘The Conferenc Act does not give 
rule-making power to the Supreme 
Court, but rather to that body plus most 
of the other judges of the State. In 
rules affecting actions at law over 125 
other judges must be consulted The 
Conference Act itself recognizes the un 
wieldiness of this body, by providing tor 
a mail ballot This gets entirely away 
from the ideal of a small, compact 
body invested with the rule-making 
power, which has worked extremely 
well in practice in England and else 
wherey If a large body must approve 
new rules, the Bar should have a voice, 
since they are the chief sufferers from 
defective procedure. To the Bench, it 
is at most an annoyance; to the Bar, it 
is a matter of bread and butter. 

“The Conference Act expressly pro 
vides that the rules to be laid down 
‘shall not be inconsistent with the statu 
tory law.’ Such a provision would 
emasculate the reform No sweeping 
revision of procedure could be made 
vithout contravening existing statutes 
No small field of procedure could be re- 
formed without eliminating outwor1 
or otherwise rg Ieee legislation. The 
essence of the rule-making idea is that 
substantive law is for the Legislature 
and procedure is for the Bench and 
sar.” 


Cleveland Bar Endorses Candidates for 
Prosecuting Attorney 

George B. Harris Esq., won the Bar 
endorsement for prosecuting attorney 
over Arthur H. Day, Esq., in the refer 
endum of members of the Clevel and 
Bar Association which was conducte 
some time ago Che vote was: Marri $ 
595; Day 383; County Prosecutor Ray 1 
Miller, who was unopposed for tl 
Democratic nomination, received 77 
votes Most f the 999 attorneys w 
voted in the referendur i a vote 
Miller and another for either Day 
Harris 

One of the disappointing 
the referendum vote was th 

irly 600 meml I 


cast a ballo 
By winning, Harris 
sacking of the Republican 
Maschke, County 
announced some 


} 


Day in this year’s 
100 votes larger 
two ye: ago, when Harris re- 
ived a plural 
The referendun 
the second 
ion for the 
yression ot the 
with respect to the 
respect 
prosecuting attorney 
held two yea ] n 
reversed as situation 
vailed in 1928 hen there wer 
candidates otl [ 
Harris, the endor f the 
1928, did not have the support 
Republican organization. This year 
li lers expressed 


ive candidates 
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sire to co-operate with the 
race for the Republican nominat 
be the center of interest 
campaign 

Che Bar referendum was 
a special committee wee 
Day, President. Men 
endum committee are 
can, chairman; Joh 
Howell Leuck, Alex 
Frank C. Scott 





Miscellaneous 





Reunion of Kansas City Bar 
Presidents 
Judge Samuel W. Moore of 

York was a guest 
nual dinner reunion 
dents Society of the 
association on June 1 
country club. Judge is ; 
mer president of the association 
was a partner of Gardiner Lathrop 
headed the n 
1902. 


Chicago Bar Elects Officers 

William P. Sidley, a member of the 
irm of Cutting, Moore & Sidley, has 
been elected president of the Chicagc 
Sar association Mr. Sidley, who was 
first vice-president | 
Francis X. Busch ther new 
followed the general ‘“moveup 
P. Megan, who was nd vice-presi- 
dent, succeeds Mr. Sidley and Walter 
H. Eckert, for j I surer, replaces 
Mr. Mevan » new treasurer is Rust 
( Butler, ile illiam § Warfie 
III remains as cretary and Willard 
King as librarian 

Five new board 
jamin F. Langwort! 
ince commiuttee 
Gottlieb, John R. Guil 
Rundall and Franklin 





SEARCHES FOR 
UNKNOWN OR 
MISSING HEIRS 


or legatees to estates, owners of land or 
other property, such as dormant bank 
accounts, terminated trust funds, are 
conducted at our own expense and risk 

Our seventeen years’ experience in this 
highly-specialized work and our domestic 
and international organization of expert 
researchers enable us to produce results 
where others fail 

Attorneys who report matters t 
us receive proper consiceration, 


W. C. COX & COMPANY, INC. 


Federal Reserve Bank Building 
CHICAGO 








Everything in 


LAW BOOKS 


New and Second-hand 
Wanted 
Illinois. Pope’s Compilation Territor 
Laws. 2 vols. 1815 
Laws. 1819 
Laws Relating to Justices of Peace, 


Yale Law Journal 
Anything in Session Laws, Law Journals 


Please vow tall What You Have 


Our 1930 Catalogue mailed on request 


ILLINOIS BOOK EXCHANGE | 


337 W. MADISON ST. (Canal Station) | 
CHICAGO, ILLINOIS 





























COLLIER on 


BANKRUPTCY 
13th Edition QUESTIONS— 
4 Volumes, Up to Date ANSWERS, and 
with 1930 Their Significance 


Supplement 


Price The questions to be asked and an- 

swered, a detailed statement of the rules 

of law applicable to automobile accident 

cases as well as the rules of evidence, dam- 

ages, advocacy, and many other subjects that 

enter into such trials, with supporting citations— 

that, in a word, is “Schwartz on The Trial of Auto- 
mobile Accident Cases.” 


$50. 


You will also find a discussion of each and every step in an 
automobile accident trial from the first interview with the client, 
to the motions to be made after the verdict, supplemented by 
FORMS necessary to the preparation of a trial, and a very com- 
plete INDEX of all. 


All types of witnesses are considered—including: Injured Pedes- 
trian, Chauffeur, Doctor, Owner, Passenger, Repairman, Police- 
man, Eye Witness, Investigator and others—with regard to every 
item of testimony they may possibly give in a trial, the specific 
questions they are to be asked, the effect of every possible answer 
they may make, and their cross examination. 


The book will also prove indispensable in interviewing clients 
and witnesses before trials. 


Price, $10.00 Prompt mail service Write to: 


Matthew Bender & Company 
Incorporated 


109 State Street 296 Broadway 
Albany, N. Y. New York City 
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Lawyers know, some- 
times from bitter ex- 
perience, that the most 
painstaking search is 
not proof against human 
error. That is why so 
many attorneys advise 
clients, who are buying 
or lending on real estate, 
to insist that a title 
policy be included in the 
transaction. 


The New York Title and 
Mortgage Company is 
the foremost title insur- 
ance organization in 
America. Behind each 
of its policies stand cap- 
ital funds of more than 
$60,000,000. 


It has provided facilities 
through which title in- 
surance may be pro- 
cured from any point in 
the United States. Its 
agency system now cov- 
ers 23 States and its 
approved attorney list is 
composed of leading real 
estate attorneys. It re- 
quires opinions by rep- 
utable counsel, there- 
fore attorneys are not 
deprived of anything by 
the use of title insur- 
ance. They are benefited 
by it. 


Write for a copy of 
our publication “The 
National Titleman.” 
































—then MR. A, JR. 


stepped into the picture! 


peter 1880 and 1900 a certain Mr. A acquire od 
considerable property near an eastern city. 
When he died Mr. A’s half brothers and sisters asked 
for Letters of Administration. Later, a Loan Associ- 
ation lent them several thousand dollars on a 
mortgage. 

Suddenly a Mr. B appeared on the scene and filed a 
yetition claiming to be Mr. A, Jr. and sole heir-at- 
oe of the estate. 

Legal research disclosed a valid marriage between 
Mr. A, Sr. and Miss B, and the birth of A, Jr., who 
had been cared for by a relative of his mother under 
the name of B; which established his right of 
inheritance. 

One more incident proving the importance of Title 
Insurance. 


When buying or lending on real estate, 
your best policy is a New York Title 
and Mortgage Company Title Policy. 


NEW YORK 
TITLE AND MORTGAGE 


COMPANY 
New York City 


135 Broadway 
Capital Funds over 60 million dollars 





Titles insured to real estate located any- 














where in the United States 
in 


SECURE as THE BEDROCK OF Naw YorK 
































